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NOTI CE 
This opinion is subject to further 
editing and modification.  The final 
version will appear in the bound 
volume of the official reports.   
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REVI EW of  a deci s i on of  t he Cour t  of  Appeal s.   Reversed and 

remanded. 

 

¶1 N.  PATRI CK CROOKS,  J.    Thi s  i s a r evi ew of  an 

unpubl i shed deci s i on of  t he cour t  of  appeal s1 t hat  r ever sed and 

r emanded an or der  of  t he Ci r cui t  Cour t  f or  Raci ne Count y,  Judge 

Wi l bur  W.  War r en I I I .  

                                                 
1 Raci ne Count y v.  I nt ' l  Ass' n of  Machi ni st s & Aer ospace 

Wor ker s,  Di st .  10,  No.  2006AP964,  unpubl i shed sl i p op.  ( Wi s.  Ct .  
App.  May 9,  2007) .  
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¶2 Pet i t i oner s,  Raci ne Count y and Kevi n B.  Van Kampen 

( Van Kampen) ,  who i s t he Raci ne Count y Fami l y Cour t  Commi ssi oner  

and Di r ect or  of  Fami l y Cour t  Counsel i ng Ser vi ces,  ( col l ect i vel y,  

Raci ne Count y) ,  seek r evi ew of  an unpubl i shed deci s i on of  t he 

cour t  of  appeal s.   The cour t  of  appeal s '  deci s i on r ever sed and 

r emanded t he or der  of  t he Ci r cui t  Cour t  f or  Raci ne Count y,  Judge 

Wi l bur  W.  War r en I I I  of  t he Ci r cui t  Cour t  f or  Kenosha Count y,  

pr esi di ng. 2  The Respondent  i s t he I nt er nat i onal  Associ at i on of  

Machi ni st s and Aer ospace Wor ker s,  Di st r i ct  10,  AFL- CI O ( I AM) .   

Thi s case cent er s on whet her  t he c i r cui t  cour t  pr oper l y vacat ed 

t he ar bi t r at i on awar d her e t hat  al l egedl y v i ol at ed st at ut or y l aw 

and const i t ut i onal  separ at i on of  power s pr i nci pl es,  and al so 

whet her  t he ar bi t r at or  exceeded her  aut hor i t y under  Wi s.  St at .  

§ 788. 10 ( 2005- 06) 3 by not  consi der i ng Wi s.  St at .  § 767. 405 and 

t he r el evant  case l aw.   Wi sconsi n St at .  § 767. 405( 1m)  st at es 

t hat  t he c i r cui t  cour t  j udges of  a count y shal l  appoi nt ,  subj ect  

t o t he appr oval  of  t he chi ef  j udge,  a di r ect or  of  f ami l y cour t  

ser vi ces.   The di r ect or  t hen has t he r esponsi bi l i t y  t o empl oy a 

st af f  t o per f or m f ami l y cour t  medi at i on ser vi ces,  l egal  cust ody 

st udy ser vi ces,  and physi cal  pl acement  st udy ser vi ces.   Wi s.  

                                                 
2 Judge War r en was assi gned t o pr esi de over  t he case af t er  

al l  of  t he Ci r cui t  Cour t  Judges f or  Raci ne Count y r ecused 
t hemsel ves.   I t  i s  r easonabl e t o i nf er  f r om t hi s f act  i n t he 
r ecor d t hat  t hey di d so because t her e coul d be a conf l i c t  of  
i nt er est  per cei ved i f  t hey r ul ed on t hese mat t er s,  because t he 
appoi nt ment  aut hor i t y of  t hose ci r cui t  cour t  j udges was cl ear l y 
i nvol ved her e.  

3 Al l  f ur t her  r ef er ences t o t he Wi sconsi n St at ut es ar e t o 
t he 2005- 06 ver si on unl ess ot her wi se not ed.  
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St at .  § 767. 405( 2) .   The st at ut e speci f i cal l y st at es t hat  t he 

di r ect or  may cont r act  " wi t h a per son or  publ i c or  pr i vat e 

ent i t y"  t o pr ovi de t he r equi r ed ser vi ces.   Wi s.  St at .  

§ 767. 405( 2) ( b) . 4 

¶3 We r ever se t he deci s i on of  t he cour t  of  appeal s.   We 

hol d t hat  t he c i r cui t  cour t  pr oper l y vacat ed t he ar bi t r at i on 

awar d her e t hat  was cont r ar y t o st at ut or y l aw,  speci f i cal l y Wi s.  

St at .  § 767. 405,  and t o const i t ut i onal  separ at i on of  power s 

pr i nci pl es.   We al so hol d t hat  t he ar bi t r at i on awar d i n t hi s 

case was pr oper l y vacat ed because t he ar bi t r at or  exceeded her  

aut hor i t y under  Wi s.  St at .  § 788. 10( 1) ( d)  by not  consi der i ng 

§ 767. 405 and t he r el evant  case l aw.  

I  

¶4 I n t he aut umn of  2003,  f ami l y cour t  soci al  

wor ker s/ case manager s,  Donal d LaFave ( LaFave) ,  Judi t h Ber ndt  

( Ber ndt ) ,  and Janet  Vuvunas ( Vuvunas)  met  wi t h Van Kampen and 

wer e advi sed of  t he possi bi l i t y  of  ear l y r et i r ement  or  l ayof f .   

LaFave and Ber ndt  wer e t ol d t hat  t hei r  posi t i ons woul d be 

el i mi nat ed and t hat  t her e was t he possi bi l i t y  of  wor ki ng af t er  

t hei r  r et i r ement  as soci al  wor ker s f or  t he count y on a cont r act  

basi s.   Vuvunas was t ol d t hat  her  posi t i on woul d be r educed t o 

                                                 
4 Wi sconsi n St at .  § 767. 405( 2) ( b)  st at es t hat  t he di r ect or  

shal l  " [ c] ont r act  under  sub.  ( 3) ( c)  wi t h a per son or  publ i c or  
pr i vat e ent i t y t o per f or m medi at i on and t o per f or m any l egal  
cust ody and physi cal  pl acement  st udy ser vi ces aut hor i zed under  
sub.  ( 14) . "   Wi sconsi n St at .  § 767. 405 was pr ev i ousl y number ed 
Wi s.  St at .  § 767. 11,  but  t he st at ut or y l anguage r emai ns 
unchanged.  
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par t - t i me and t hat ,  i f  she di d not  accept  par t - t i me st at us or  

exer ci se her  bumpi ng r i ght s f or  anot her  f ul l - t i me count y  

empl oyee posi t i on,  she woul d be pl aced on l ayof f  st at us.   

Vuvunas deci ded not  t o accept  a par t - t i me posi t i on,  and she al so 

el ect ed not  t o exer ci se her  bumpi ng r i ght s.   I ndeed,  Raci ne 

Count y ' s Human Resour ces Di r ect or ,  Kar en Gal br ai t h ( Gal br ai t h) ,  

t est i f i ed at  t he ar bi t r at i on hear i ng t hat  Vuvunas had 

speci f i cal l y r equest ed a vol unt ar y l ayof f  r at her  t han exer ci se 

her  bumpi ng r i ght s,  and t he count y gr ant ed Vuvunas'  r equest .   

Gal br ai t h f ur t her  t est i f i ed t hat ,  i f  Vuvunas had exer ci sed her  

bumpi ng r i ght s,  no empl oyee woul d have been l ai d of f  because 

t her e wer e vacant  posi t i ons avai l abl e.   As a r esul t ,  Vuvunas was 

pl aced on l ayof f  st at us. 5  The col l ect i ve bar gai ni ng agr eement  

t hat  was i n ef f ect  bet ween Raci ne Count y and t he I AM 

speci f i cal l y st at ed t hat  i t  cover ed soci al  wor ker s/ case manager s 

who wor ked i n t he f ami l y cour t .  

¶5 Van Kampen met  wi t h LaFave and Ber ndt ,  i n addi t i on t o 

John Engel  ( Engel ) ,  who was a r et i r ed count y soci al  wor ker  

super vi sor .   Van Kampen advi sed t he t hr ee i ndi v i dual s t hat  t he 

count y execut i ve had di r ect ed hi m t o pr ovi de t he st at ut or i l y-

mandat ed ser vi ces by ent er i ng i nt o i ndi v i dual  cont r act s wi t h 

                                                 
5 These moves wer e t he r esul t  of  t he Raci ne Count y 

Execut i ve' s desi r e t o move t he f ami l y cour t  soc i al  wor ker / case 
manager  posi t i ons of f  of  t he t ax l evy t o spar e l ayof f s el sewher e 
i n t he count y.  
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soci al  wor ker s/ case manager s. 6  LaFave r et i r ed on December  30,  

2003,  and Ber ndt  was al l owed t o st ay on as a r egul ar  empl oyee 

unt i l  she r eached r et i r ement  age on Febr uar y 6,  2004.   Af t er  

wai t i ng at  l east  t he mi ni mum of  one mont h af t er  r et i r ement  t hat  

was r equi r ed under  Wi sconsi n pensi on l aw f or  f or mer  count y  

empl oyees t o pr ovi de ser vi ces under  cont r act  wi t h t he count y,  

LaFave and Ber ndt  ent er ed i nt o f ami l y cour t  counsel i ng ser vi ces 

agr eement s and st ar t ed wor ki ng f or  t he count y  as i ndependent  

cont r act or s on Febr uar y 3,  2004,  and Mar ch 8,  2004,  

r espect i vel y.   Van Kampen cont i nued t o super v i se t hese t wo 

                                                 
6 The di ssent  r epeat edl y r ef er s  t o " act i ons t aken by t he 

Count y"  and al so r ef er s t o our  not  " f ocusi ng on t he Count y ' s 
act i ons and i nst ead at t r i but [ i ng]  t hose act i ons t o t he di r ect or  
of  f ami l y cour t  ser vi ces,  Van Kampen. "   Di ssent ,  ¶39.   We ar e 
sat i sf i ed t hat  t he pl ans wer e car r i ed out  wi t h t he di r ect or ' s 
appr oval  and wi t h t he di r ect or ' s  consul t at i on wi t h t he c i r cui t  
cour t  j udges f or  whom he wor ked.   We not e agai n t hat  al l  of  t he 
Raci ne Count y Ci r cui t  Cour t  Judges r ecused t hemsel ves f r om t hi s 
case.   I t  i s  a r easonabl e i nf er ence f r om t he r ecor d bef or e us 
t hat  t hey wer e al l  i nvol ved i n what  was occur r i ng i n r egar d t o 
t he Fami l y Cour t  Counsel i ng Ser vi ces gr oup.  

The di ssent  al so er r s i n st at i ng,  " The ar bi t r at i on deci s i on 
and Van Kampen' s  t est i mony make i t  c l ear  t hat  i t  was t he Count y,  
not  Van Kampen,  t hat  r equi r ed t he soci al  wor ker  posi t i ons t o be 
f i l l ed by subcont r act or s. "   I d. ,  ¶65.   I n cont r ast  t o t he 
di ssent ' s asser t i on,  t he r ecor d bef or e us c l ear l y shows t hat  
Raci ne Count y di d not  di ct at e t o Van Kampen how t he posi t i ons 
wer e t o be f i l l ed.   Raci ne Count y ' s post ar bi t r at i on br i ef  t o t he 
ar bi t r at or  di scusses at  gr eat  l engt h t he var i ous opt i ons t hat  
Van Kampen consi der ed i n or der  t o pr ovi de t he st at ut or i l y-
mandat ed ser vi ces.   Thi s cont r adi ct s t he di ssent ' s asser t i on 
t hat  Van Kampen was not  exer ci s i ng hi s st at ut or y aut hor i t y.  
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i ndependent  cont r act or s,  who r et ai ned t he same dut i es and pay. 7  

Engel  al so ent er ed i nt o a s i mi l ar  ser vi ces agr eement .  

¶6 On Mar ch 8,  2004,  t he I AM f i l ed a gr i evance on t he 

mat t er  agai nst  Raci ne Count y,  and t he case pr oceeded t o 

ar bi t r at i on on Oct ober  26,  2004.   The i ssue at  ar bi t r at i on was 

f r amed by Ar bi t r at or  Jani ce Fr ankman as whet her  Raci ne Count y 

had vi ol at ed t he col l ect i ve bar gai ni ng agr eement ' s pr ovi s i ons 

when i t  ent er ed i nt o ser vi ce agr eement s wi t h t he r et i r ed 

empl oyees.   The col l ect i ve bar gai ni ng agr eement  st at ed t hat  t he 

I AM was " t he sol e and excl usi ve bar gai ni ng r epr esent at i ve f or  

al l  r egul ar  f ul l  t i me and r egul ar  par t  t i me .  .  .  Soci al  

Wor ker s/ Case Manager s who wor k i n Fami l y Cour t  .  .  .  . "  

¶7 On Januar y 19,  2005,  t he ar bi t r at or  r ul ed i n f avor  of  

t he I AM,  sust ai ni ng t he gr i evance. 8  The ar bi t r at or  speci f i cal l y 

st at ed i n her  awar d t hat  she made " no at t empt  .  .  .  t o ei t her  

i nt er pr et  or  appl y st at ut or y l aw. "   The ar bi t r at or  concl uded 

                                                 
7 As r et i r ees,  LaFave,  Ber ndt ,  and Engel  wer e ent i t l ed t o 

heal t h i nsur ance,  but  t he count y di d not  have t o pay empl oyment  
t axes or  pr ovi de any ot her  benef i t s.  

8 The di ssent  cr i t i c i zes t he maj or i t y opi ni on f or  spendi ng 
" a scant  f our  par agr aphs expl ai ni ng t he ar bi t r at or ' s 
det er mi nat i ons. "   Di ssent ,  ¶42.   The di ssent  t hen goes on t o 
st at e,  " The abbr evi at ed t r eat ment  gi ven by t he maj or i t y t o t he 
act ual  deci s i on of  t he ar bi t r at or  l eaves a voi d. "   I d. ,  ¶45.   
The di ssent  al so cr i t i c i zes us f or  " i gnor [ i ng]  t he ar bi t r at or ' s 
f act ual  and l egal  det er mi nat i ons. "   I d. ,  ¶57.   We di sagr ee wi t h 
t he di ssent ' s asser t i ons.   Our  t r eat ment  of  t he ar bi t r at or ' s 
awar d i s pr oper  because t he ent i r e awar d was i nval i d.   
Fur t her mor e,  i n cont r ast  t o t he di ssent ' s asser t i on,  our  
appl i cat i on of  t he st andar d of  r evi ew i s appr opr i at e because t he 
ar bi t r at or  exceeded her  power s i n t he pr esent  case.   I d. ,  ¶56.  
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t hat  Raci ne Count y had i mpr oper l y di spl aced t hr ee posi t i ons f r om 

t he bar gai ni ng uni t  i n v i ol at i on of  t he col l ect i ve bar gai ni ng 

agr eement .   The ar bi t r at or  f ound t hat  Raci ne Count y r epl aced 

t hr ee bar gai ni ng uni t  posi t i ons wi t h i ndependent  cont r act or s who 

pr ovi ded i dent i cal  ser vi ces t o t ake t he posi t i ons of f  of  t he t ax 

l evy.   The ar bi t r at or  or der ed Raci ne Count y t o cease and desi st  

f r om cont i nui ng t he ser vi ce cont r act s,  and she al so pr ohi bi t ed 

Raci ne Count y f r om ent er i ng i nt o new ser vi ce cont r act s t hat  

woul d di spl ace any cour t  ser vi ces soci al  wor ker / case manager  

bar gai ni ng uni t  posi t i ons.   Because t he ar bi t r at or  f ound t hat  

LaFave and Ber ndt  had r et i r ed,  she speci f i cal l y st at ed t hat  t he 

awar d woul d not  r ei nst at e t hem,  whi ch l ef t  bot h i ndi v i dual s,  

al ong wi t h Engel ,  wi t hout  an abi l i t y  t o wor k f or  Raci ne Count y.   

Thi s was so because t he ar bi t r at or  or der ed Raci ne Count y t o 

" cease and desi s t  f r om cont i nui ng exi st i ng Ser vi ce Agr eement s or  

[ f r om]  ent er i ng i nt o new Agr eement s whi ch di spl ace[ d]  .  .  .  

bar gai ni ng uni t  posi t i ons .  .  .  . "   The ar bi t r at or  al so r equi r ed 

Raci ne Count y t o make t he I AM whol e f or  t he damages t hat  i t  had 

sust ai ned ( i ncl udi ng l ost  dues) ,  i t s  expenses i n pur sui ng t he 

mat t er ,  and l ost  benef i t s and wages wi t hout  a l oss of  seni or i t y.  

¶8 Raci ne Count y f i l ed a pet i t i on i n t he c i r cui t  cour t  t o 

vacat e t he ar bi t r at i on awar d.   On Febr uar y 5,  2006,  t he c i r cui t  

cour t  gr ant ed Raci ne Count y ' s pet i t i on and vacat ed t he awar d.   

The ci r cui t  cour t  hel d t hat  Van Kampen was pai d by t he count y,  

but  he was hi r ed by and r epor t ed t o t he Ci r cui t  Cour t  Judges i n 

Raci ne Count y,  subj ect  t o t he appr oval  of  t he Chi ef  Judge of  t he 

Di st r i ct .   The ci r cui t  cour t  al so hel d t hat  Wi s.  St at .  
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§ 767. 405( 2)  gave t he di r ect or  di scr et i on on how t o pr ovi de t he 

ser vi ces i n quest i on,  and t he di r ect or  was f r ee t o f i l l  t he 

posi t i ons wi t h count y empl oyees,  i ndependent  cont r act or s,  or  a 

mi x of  bot h opt i ons.   The ci r cui t  cour t  det er mi ned t hat  t he 

t hr ee posi t i ons wer e not  bar gai ned f or  posi t i ons and t hat  t he 

posi t i ons wer e vacant  by v i r t ue of  r et i r ement s and a vol unt ar y 

l ayof f .   As a r esul t ,  t he di r ect or  had di scr et i on i n f i l l i ng 

t hese st at ut or i l y  mandat ed posi t i ons.   Accor di ngl y,  t he uni on 

had no vest ed r i ght  i n t he t hr ee posi t i ons,  and t he uni on coul d 

not  t el l  t he di r ect or  how t o f i l l  t he posi t i ons.   The ci r cui t  

cour t  det er mi ned t hat  t he case was a separ at i on of  power s case,  

and t he ar bi t r at or ' s awar d i gnor ed t he r ami f i cat i ons of  Wi s.  

St at .  § 767. 405 by evi scer at i ng t he di r ect or ' s st at ut or y 

aut hor i t y and di scr et i on t o f i l l  t he soci al  wor ker / case manager  

posi t i ons.   The ci r cui t  cour t  hel d t hat  t he awar d,  whi ch st at ed 

t hat  t he di r ect or  coul d not  ent er  i nt o any new ser vi ce cont r act s 

t o f i l l  t he posi t i ons,  r ender ed t he st at ut e meani ngl ess.   The 

ci r cui t  cour t  al so det er mi ned t hat :  ( 1)  t he col l ect i ve 

bar gai ni ng agr eement  coul d not  super sede st at ut or y and j udi c i al  

aut hor i t y;  and ( 2)  t he ar bi t r at or ' s awar d,  whi ch at t empt ed t o do 

so,  was i nval i d because t he ar bi t r at or  exceeded her  power s under  

Wi s.  St at .  § 788. 10( 1) ( d) .   The ci r cui t  cour t  r el i ed on t he 

deci s i ons i n Bar l and v.  Eau Cl ai r e Count y,  216 Wi s.  2d 560,  575 

N. W. 2d 691 ( 1998) ,  I owa Count y v.  I owa Count y Cour t house/ Soci al  

Ser vi ces Empl oyees,  Local  413,  166 Wi s.  2d 614,  480 N. W. 2d 499 

( 1992) ,  and Cr awf or d Count y v.  WERC,  177 Wi s.  2d 66,  501 N. W. 2d 

836 ( Ct .  App.  1993) .  
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¶9 The I AM appeal ed t he ci r cui t  cour t ' s  deci s i on.   A 

di v i ded cour t  of  appeal s r ever sed t he ci r cui t  cour t ' s  or der  and 

r emanded t he case t o t he c i r cui t  cour t  t o r ei nst at e t he 

ar bi t r at or ' s awar d.   The maj or i t y i n t he cour t  of  appeal s hel d 

t hat  t he c i r cui t  cour t  had er r ed as a mat t er  of  l aw i n vacat i ng 

t he ar bi t r at or ' s awar d.   Judges Dani el  P.  Ander son and Ri char d 

S.  Br own wer e i n t he maj or i t y,  and Judge Neal  P.  Net t eshei m 

di ssent ed.   Judge Net t eshei m agr eed wi t h t he c i r cui t  cour t ' s  

concl usi on t hat  t he ar bi t r at or  had exceeded her  power s by 

f ai l i ng t o consi der  t he r el evant  st at ut or y l aw.   He saw t hi s 

case as one t hat  was cont r ol l ed by t he I owa Count y deci s i on,  

wher e t he r egi st er  i n pr obat e posi t i on was cover ed by a 

col l ect i ve bar gai ni ng agr eement .   I n hi s di ssent ,  Judge 

Net t eshei m st at ed:  

Li ke t he st at ut or y aut hor i t y conf er r ed by Wi s.  St at .  
§ 851. 71 on t he I owa Count y c i r cui t  j udge t o appoi nt  a 
r egi st er  i n pr obat e,  her e di r ect or  Van Kampen,  act i ng 
as an agent  of  t he j udi c i ar y,  has t he st at ut or y 
aut hor i t y under  Wi s.  St at .  § 767. 405( 2) ( a)  t o empl oy 
st af f  t o pr ovi de t he mandat ed st at ut or y ser vi ces.   And 
f i nal l y,  l i ke t he I owa Count y j udge,  di r ect or  Van 
Kampen,  al t hough t he hi r i ng aut hor i t y,  i s  not  t he 
empl oyer .   Thus t he quest i on posed her e i s t he same as 
t hat  i n I owa Count y——when t he posi t i ons became vacant ,  
was Van Kampen bound by t he col l ect i ve bar gai ni ng 
agr eement ,  or  was he f r ee t o exer ci se hi s st at ut or y 
aut hor i t y t o empl oy out si de t he agr eement ?  I owa 
Count y answer s i n f avor  of  t he l at t er .  

Raci ne Count y v.  I nt ' l  Ass' n of  Machi ni st s & Aer ospace Wor ker s,  

Di st .  10,  No.  2006AP964,  unpubl i shed sl i p op. ,  ¶20 ( Wi s.  Ct .  

App.  May 9,  2007)  ( Net t eshei m,  J. ,  di ssent i ng)  ( f oot not e 

omi t t ed) .   Judge Net t eshei m was sat i sf i ed t hat  t hi s case 
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i mpl i cat ed separ at i on of  power s concer ns,  gi ven t hat  Van Kampen 

was an agent  of  t he j udi c i al  br anch.  

¶10 Raci ne Count y and Van Kampen pet i t i oned f or  r evi ew of  

t he cour t  of  appeal s '  deci s i on i n t hi s case,  and we gr ant ed t hat  

pet i t i on.  

I I  

¶11 The st andar d of  r evi ew when r evi ewi ng an ar bi t r at or ' s  

awar d gener al l y i s ver y l i mi t ed.   Lukowski  v.  Danker t ,  184 Wi s.  

2d 142,  149,  515 N. W. 2d 883 ( 1994) ;  see al so Ci t y of  Madi son v.  

Madi son Pr of ' l  Pol i ce Of f i cer s Ass' n,  144 Wi s.  2d 576,  586,  425 

N. W. 2d 8 ( 1988) .   When a cour t  i s  r evi ewi ng an ar bi t r at or ' s 

awar d,  i t s f unct i on i s essent i al l y  super vi sor y i n nat ur e,  t o 

ensur e t hat  t he par t i es t o t he col l ect i ve bar gai ni ng agr eement  

r ecei ved t he ar bi t r at i on pr ocess f or  whi ch t hey bar gai ned.   

Lukowski ,  184 Wi s.  2d at  149.   However ,  a cour t  must  over t ur n an 

ar bi t r at or ' s awar d when t he ar bi t r at or  exceeded hi s or  her  

power s.   Wi s.  St at .  § 788. 10( 1) ( d) .   An ar bi t r at or  exceeds hi s 

or  her  power s when t he ar bi t r at or  demonst r at es ei t her  " per ver se 

mi sconst r uct i on"  or  " posi t i ve mi sconduct , "  when t he ar bi t r at or  

mani f est l y di sr egar ds t he l aw,  when t he awar d i s i l l egal ,  or  

when t he awar d vi ol at es a st r ong publ i c pol i cy.   Lukowski ,  184 

Wi s.  2d at  149 ( c i t at i ons omi t t ed) .   Whet her  t he ar bi t r at or ' s 

awar d meet s t hi s st andar d i s a quest i on of  l aw,  whi ch a cour t  

r evi ews de novo.   I owa Count y,  166 Wi s.  2d at  618.  

 

I I I  
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¶12 The f i r st  i ssue i s whet her  t he c i r cui t  cour t  pr oper l y 

vacat ed t he ar bi t r at i on awar d i n t hi s case.   The ar bi t r at i on 

awar d al l egedl y v i ol at ed bot h st at ut or y l aw and const i t ut i onal  

separ at i on of  power s pr i nci pl es.  

¶13 On r evi ew,  Raci ne Count y ar gues t hat  t he ar bi t r at or ' s  

awar d i mpr oper l y conf l i c t ed wi t h st at ut or y l aw and wi t h t he 

const i t ut i on,  t hus i mpl i cat i ng separ at i on of  power s pr i nci pl es.   

Raci ne Count y cont ends t hat  t he awar d her e under mi nes t he 

separ at i on of  power s set  f or t h i n Wi s.  St at .  § 767. 405 by 

voi di ng cont r act s t hat  t he di r ect or ,  a r epr esent at i ve of  t he 

j udi c i al  br anch,  ent er ed i nt o under  t hat  st at ut e,  by pr ohi bi t i ng 

t he di r ect or  f r om cont r act i ng wi t h any ot her  soci al  wor ker s t o 

pr ovi de t he st at ut or i l y- r equi r ed ser vi ces,  and by or der i ng,  

i nst ead,  t hat  t he uni on and t he count y negot i at e f or  t he 

empl oyment  of  soci al  wor ker s/ case manager s.  

¶14 Raci ne Count y al so ar gues t hat  t he ar bi t r at or  

er r oneousl y st r i pped t he Raci ne Count y Ci r cui t  Cour t  Judges of  

t hei r  abi l i t y ,  t hr ough t hei r  desi gnat ed di r ect or ,  t o cont r act  

wi t h soci al  wor ker s t o pr ovi de t he st at ut or i l y- mandat ed 

ser vi ces.   Raci ne Count y ar gues t hat  t hi s act i on was i mpr oper  

because a col l ect i ve bar gai ni ng agr eement ,  or  an ar bi t r at or ' s 

awar d t hat  i nt er pr et s t he col l ect i ve bar gai ni ng agr eement ,  may 

not  t r ump st at ut or y aut hor i t y,  such as Wi s.  St at .  § 767. 405.   

Raci ne Count y al so ar gues t hat  t he ar bi t r at or ' s awar d 

subst ant i al l y  i mpact s f ami l i es i n Raci ne Count y because t he 

awar d has t he ef f ect  of  voi di ng hundr eds of  cour t  or der s t hat  

appoi nt ed t he t hr ee f ami l y cour t  soci al  wor ker s/ case manager s t o 
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speci f i c  cases.   As a r esul t ,  t he Raci ne Count y f ami l y cour t  

syst em wi l l  be di sr upt ed by t hi s whol esal e change i n i t s 

oper at i ons,  and chi l d cust ody and pl acement  deci s i ons wi l l  be 

i ndef i ni t el y del ayed i f  t he cour t  of  appeal s '  deci s i on i s not  

r ever sed.   Raci ne Count y ar gues t hat  t he c i r cui t  cour t  pr oper l y 

vacat ed t he ar bi t r at or ' s awar d.  

¶15 On r evi ew,  t he I AM ar gues t hat  t he ar bi t r at or ' s 

f act ual  f i ndi ngs do not  conf l i c t  wi t h t he di r ect or ' s st at ut or y  

aut hor i t y or  t he j udi c i ar y ' s const i t ut i onal  aut hor i t y.   The 

uni on al so asser t s t hat  t he awar d does not  pr esent  separ at i on of  

power s concer ns because i t  s i mpl y pr event s Raci ne Count y f r om 

r el abel i ng empl oyees as i ndependent  cont r act or s t o evade i t s 

obl i gat i ons under  t he col l ect i ve bar gai ni ng agr eement .   As a 

r esul t ,  t he I AM cl ai ms t hat  t he ar bi t r at i on awar d her e cannot  be 

over t ur ned by t he cour t ,  and t he uni on al so cont ends t hat  t he 

maj or i t y i n t he cour t  of  appeal s was cor r ect  i n uphol di ng t he 

awar d.  

¶16 For  t he r easons di scussed i n det ai l  bel ow,  we ar e 

sat i sf i ed t hat  t he c i r cui t  cour t  pr oper l y vacat ed t he 

ar bi t r at i on awar d her e because i t  was cont r ar y t o st at ut or y l aw,  

speci f i cal l y Wi s.  St at .  § 767. 405,  and t o const i t ut i onal  

separ at i on of  power s pr i nci pl es.  

¶17 St at ut or y aut hor i t y and r esponsi bi l i t i es ar e pr ovi ded 

i n Wi s.  St at .  § 767. 405.   Van Kampen,  t he di r ect or ,  i s  an agent  

of  t he c i r cui t  cour t  j udges,  and t he di r ect or ' s st at ut or y 

aut hor i t y and r esponsi bi l i t i es ar e t o be car r i ed out  under  t he 

super vi s i on of  t he c i r cui t  cour t  j udges.   As a r esul t ,  t he 
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ar bi t r at or ' s awar d her e i mpr oper l y i nvaded t he j udi c i al  br anch' s 

st at ut or y aut hor i t y under  § 767. 405.   A col l ect i ve bar gai ni ng 

agr eement  cannot  t r ump such st at ut or y,  j udi c i al  br anch aut hor i t y 

because doi ng so woul d v i ol at e separ at i on of  power s pr i nci pl es.   

A col l ect i ve bar gai ni ng agr eement  may not  abr ogat e a st at ut or y  

f unct i on of  t he j udi c i al  br anch.   Any such pr ovi s i ons i n a 

col l ect i ve bar gai ni ng agr eement  ar e i nval i d and unenf or ceabl e. 9 
                                                 

9 We not e t hat  Bar l and v.  Eau Cl ai r e Count y,  216 Wi s.  2d 
560,  575 N. W. 2d 691 ( 1998) ,  i s  di st i ngui shabl e f r om t he pr esent  
case because Bar l and was pr emi sed on t he i nher ent  power s of  t he 
j udi c i al  br anch,  not  on a conf l i c t  wi t h gover ni ng st at ut or y l aw.   
I n Bar l and,  t hi s cour t  hel d t hat  c i r cui t  cour t  j udges had t he 
" excl usi ve,  i nher ent  const i t ut i onal  aut hor i t y t o pr event  t he 
uni l at er al  r emoval  of  t hei r  j udi c i al  assi st ant s by way of  a 
col l ect i ve bar gai ni ng agr eement  bet ween [ a]  count y gover nment  
and i t s empl oyees. "   I d.  at  565.   I n cont r ast ,  i n t he pr esent  
case,  t he ar bi t r at i on awar d di d not  i mpl i cat e t he i nher ent  
power s of  t he j udi c i al  br anch.   I nst ead,  t he ar bi t r at i on awar d 
i n t he pr esent  case conf l i c t ed wi t h Wi s.  St at .  § 767. 405.  

We f ur t her  not e t hat  our  r ecent  Kocken deci s i on al so i s 
di st i ngui shabl e f r om t he pr esent  case.   Kocken v.  Wi s.  Counci l  
40,  AFSCME,  2007 WI  72,  301 Wi s.  2d 266,  732 N. W. 2d 828.   I n 
Kocken,  we hel d t hat  a count y sher i f f  di d not  have t he 
aut hor i t y,  cont r ar y t o a col l ect i ve bar gai ni ng agr eement ,  t o 
hi r e and f i r e t he per sonnel  who pr ovi ded t he count y j ai l ' s  f ood 
ser vi ce.   I d. ,  ¶4.   We so hel d because t hat  r i ght  was " not  a 
t i me i mmemor i al ,  pr i nci pal ,  and i mpor t ant  dut y t hat  
char act er i zes and di st i ngui shes t he of f i ce of  [ t he]  sher i f f , "  
and,  as a r esul t ,  t hat  abi l i t y  was " not  wi t hi n t he Sher i f f ' s  
const i t ut i onal  power s. "   I d.   The sher i f f  was not  gi ven hi r i ng 
and f i r i ng aut hor i t y i n r egar d t o such per sonnel  by st at ut e 
ei t her ,  and,  t her ef or e,  he was subj ect  t o t he r est r i ct i ons of  
t he r el evant  col l ect i ve bar gai ni ng agr eement .   I d.   Thi s case i s 
di st i ngui shabl e f r om Kocken because,  i n t he pr esent  case,  t he 
power  i n quest i on was st at ut or i l y  gi ven t o t he j udi c i al  br anch 
by Wi s.  St at .  § 767. 405 and was not  al l egedl y a const i t ut i onal  
power .   As a r esul t ,  unl i ke Kocken,  i n t he pr esent  case,  t he 
l egi s l at ur e,  i n § 767. 405,  gave t he j udi c i al  br anch t he 
aut hor i t y t o f i l l  t he r el evant  posi t i ons by usi ng i ndependent  
cont r act or s.  
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¶18 As emphasi zed i n t he di ssent  of  Judge Net t eshei m i n 

t he cour t  of  appeal s '  deci s i on,  and al so by Judge War r en i n t he 

c i r cui t  cour t ' s  deci s i on,  we ar e sat i sf i ed t hat  t hi s case i s  

ver y s i mi l ar  t o our  deci s i on i n I owa Count y.   I n our  I owa Count y 

deci s i on,  we hel d t hat  a col l ect i ve bar gai ni ng agr eement  coul d 

not  super sede a c i r cui t  cour t  j udge' s st at ut or y aut hor i t y t o 

appoi nt  a r egi st er  i n pr obat e.   I owa Count y,  166 Wi s.  2d at  618.   

The posi t i on of  r egi st er  i n pr obat e was i ncl uded i n t he uni on-

r epr esent ed bar gai ni ng uni t .   I d.  at  617.   When t hat  posi t i on 

became vacant ,  under  t he aut hor i t y conf er r ed by Wi s.  St at .  

§ 851. 71,  t he c i r cui t  cour t  j udge appoi nt ed a new r egi st er  i n 

pr obat e,  wi t hout  post i ng t he vacancy as r equi r ed by t he 

col l ect i ve bar gai ni ng agr eement .   I d.   I n I owa Count y,  we agr eed 

wi t h t he c i r cui t  cour t  and hel d t hat  a " col l ect i ve bar gai ni ng 

agr eement  cannot  super sede t he st at ut or y aut hor i t y gi ven t o t he 

c i r cui t  cour t  j udge. "   I d.  at  618.   Thi s cour t  poi nt ed out  t hat  

a c i r cui t  cour t  j udge,  whi l e he or  she i s t he hi r i ng aut hor i t y,  

i s  nei t her  a count y empl oyee nor  an agent  of  t he count y.   I d.  at  

619- 20.   As a r esul t ,  a c i r cui t  cour t  j udge does not  act  i n t he 

muni ci pal  empl oyer ' s r ol e.   I d.   Consequent l y,  we st at ed t hat  a 

c i r cui t  cour t  j udge " i s not  a par t y t o and cannot  be bound by 

t he pr ovi s i ons of  a col l ect i ve bar gai ni ng agr eement  ent er ed i nt o 

by I owa Count y and [ t he uni on]  whi ch pur por t [ s]  t o r egul at e t he 

appoi nt ment  of  a r egi st er  i n pr obat e. "   I d.  at  620 ( f oot not e 

omi t t ed) .  

¶19 I n a manner  anal ogous t o t he st at ut e at  i ssue i n I owa 

Count y,  Wi s.  St at .  § 767. 405 gi ves t he di r ect or  t he aut hor i t y t o 
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empl oy st af f  t o pr ovi de t he ser vi ces mandat ed by t he st at ut e,  

even t hough t he soci al  wor ker / case manager  posi t i ons i n quest i on 

wer e cover ed by a col l ect i ve bar gai ni ng agr eement . 10  Si mi l ar  t o 

t he c i r cui t  cour t  j udge i n I owa Count y,  Van Kampen was act i ng as 

t he j udi c i ar y ' s agent  and was exer ci s i ng st at ut or i l y- gi ven 

aut hor i t y t o hi r e and empl oy st af f  t o pr ovi de t he st at ut or i l y-

mandat ed ser vi ces.   Van Kampen,  as t he agent  of  t he Raci ne 

Count y j udi c i ar y,  cannot  have st at ut or i l y- gr ant ed r i ght s 

bar gai ned away t hr ough a col l ect i ve bar gai ni ng agr eement .   Al so 

s i mi l ar  t o t he c i r cui t  cour t  j udge i n I owa Count y,  Van Kampen,  

whi l e t he hi r i ng aut hor i t y,  i s  not  a muni ci pal  empl oyer  under  

Wi s.  St at  § 111. 70( 1) ( j ) .   As a r esul t ,  t he di r ect or ,  who i s a 

r epr esent at i ve of  t he j udi c i al  br anch,  i s not  bound by t he 

col l ect i ve bar gai ni ng agr eement  when exer ci s i ng t he st at ut or y 

aut hor i t y t o f i l l  t he vacat ed posi t i ons.   We ar e sat i sf i ed t hat  

our  deci s i on i n t he pr esent  case i s cont r ol l ed by our  ear l i er  

I owa Count y deci s i on.  

¶20 We al so ar e sat i sf i ed t hat  t he pr esent  case i s 

anal ogous t o t he cour t  of  appeal s '  deci s i on i n Cr awf or d Count y,  

177 Wi s.  2d at  66.   I n Cr awf or d Count y,  t he cour t  of  appeal s 

                                                 
10 Pr i or  t o Wi s.  St at .  § 767. 405 bei ng enact ed by 1987 Wi s.  

Act  355,  t he soc i al  wor ker s/ case manager s her e wer e empl oyed by 
Raci ne Count y under  t he col l ect i ve bar gai ni ng agr eement ,  
pr ovi di ng ser vi ces s i mi l ar  t o t hose now cover ed by t he st at ut e.   
As was di scussed by t he at t or ney r epr esent i ng Raci ne Count y at  
or al  ar gument  bef or e t hi s cour t ,  when § 767. 405 was enact ed,  
t hese empl oyees cont i nued t o pr ovi de such ser vi ces,  but  t hen di d 
so under  t he super vi s i on of  t he di r ect or  of  f ami l y cour t  
ser vi ces.   The at t or ney r epr esent i ng t he uni on di d not  chal l enge 
t hi s hi st or i cal  r eci t at i on.  
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ext ended t he r easoni ng of  our  I owa Count y deci s i on t o encompass 

" t he aut hor i t y of  t he r egi st er  of  deeds and t he cl er k of  cour t  

t o appoi nt  and di schar ge t hei r  deput i es .  .  .  . "   Cr awf or d 

Count y,  177 Wi s.  2d at  69.   As a r esul t ,  t he cour t  of  appeal s  

over t ur ned a Wi sconsi n Empl oyment  Rel at i ons Commi ssi on ( WERC)  

deci s i on t hat  had uphel d,  as a mandat or y subj ect  of  bar gai ni ng,  

t he uni on' s pr oposal  " t o i ncl ude t he appoi nt ed deput i es of  t he 

Cr awf or d Count y Regi st er  of  Deeds and Cl er k of  Ci r cui t       

Cour t  .  .  .  under  al l  t er ms and condi t i ons of  t he uni on' s 

col l ect i ve bar gai ni ng agr eement  .  .  .  . " 11  I d.  at  68.   The cour t  

of  appeal s r eached t hat  deci s i on because t he cl er ks of  t he 

c i r cui t  cour t s wer e empower ed t o appoi nt  t hei r  deput i es under  

Wi s.  St at .  § 59. 38( 1)  and because t he count y r egi st er s of  deeds 

had si mi l ar  aut hor i t y under  Wi s.  St at .  § 59. 50.   I d.  at  71.   

Bot h st at ut es gave t hose of f i c i al s t he power  t o appoi nt  deput i es 

who woul d ser ve at  t hei r  pl easur e.   I d.   I n over t ur ni ng t he WERC 

deci s i on,  t he cour t  of  appeal s hel d t hat  t he uni on' s pr oposal  

woul d ef f ect i vel y abr ogat e t he of f i c i al s '  st at ut or y aut hor i t y.   

I d.  at  73.   As a r esul t ,  t he WERC deci s i on was not  val i d because 

i t  di d " not  mer el y r est r i ct  t he of f i c i al s '  st at ut or y appoi nt i ve 

                                                 
11 The Cr awf or d Count y cour t  hel d,  however ,  t hat  whet her  t he 

admi ni st r at i ve l aw cl er k posi t i on i n t he di st r i ct  at t or ney' s 
of f i ce shoul d be i ncl uded under  al l  of  t he t er ms and condi t i ons 
of  t he col l ect i ve bar gai ni ng agr eement  was a mandat or y subj ect  
of  bar gai ni ng.   Cr awf or d Count y v.  WERC,  177 Wi s.  2d 66,  68- 69,  
501 N. W. 2d 836 ( Ct .  App.  1993) .   The cour t  so hel d because,  
unl i ke t he ot her  t wo posi t i ons,  t her e was no speci f i c  st at ut e 
t hat  gave a di st r i ct  at t or ney an abi l i t y  t o appoi nt  deput i es who 
woul d ser ve at  hi s or  her  pl easur e.   I d.  at  71- 72.  
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power s,  i t  t r ansf er [ r ed]  t hem t o ot her s. "   I d.  at  75.   We ar e 

sat i sf i ed t hat  t he ar bi t r at or ' s awar d i n t he pr esent  case woul d 

s i mi l ar l y abr ogat e t he di r ect or ' s st at ut or y aut hor i t y as t he 

agent  of  t he c i r cui t  cour t  j udges and t hat  t he ar bi t r at or ' s 

awar d must ,  t her ef or e,  be vacat ed.  

¶21 We ar e sat i sf i ed t hat  Wi s.  St at .  § 767. 405 and t he 

col l ect i ve bar gai ni ng agr eement  cannot  be har moni zed,  as t he I AM 

cont ends.   The col l ect i ve bar gai ni ng agr eement ,  and t he 

ar bi t r at i on awar d t hat  r esul t ed f r om i t ,  at t empt  t o t ake away 

speci f i c  st at ut or i l y- gr ant ed r i ght s of  t he di r ect or  as t he agent  

of  t he Raci ne Count y Ci r cui t  Judges.   As we have not ed,  Wi s.  

St at .  § 767. 405( 1m)  cr eat es t he di r ect or  of  f ami l y cour t  

ser vi ces posi t i on and di r ect s t he c i r cui t  cour t  j udges i n each 

count y,  subj ect  t o t he appr oval  of  t he chi ef  j udge,  t o appoi nt  

t he di r ect or .   Wi sconsi n St at .  § 767. 405( 2) ( b)  t hen per mi t s t he 

di r ect or  t o cont r act  " wi t h a per son or  publ i c or  pr i vat e ent i t y 

t o per f or m medi at i on and t o per f or m any l egal  cust ody and 

physi cal  pl acement  st udy ser vi ces .  .  . "  t hat  t he st at ut e 

aut hor i zes.  

¶22 I t  was pur suant  t o t hi s st at ut or y aut hor i t y t hat  Van 

Kampen cont r act ed wi t h Ber ndt ,  LaFave,  and Engel  af t er  Raci ne 

Count y el i mi nat ed t he t hr ee or i gi nal  posi t i ons.   I t  i s  t hi s 

st at ut or y r i ght  t o hi r e,  as a j udi c i al  br anch agent ,  whi ch t he 

col l ect i ve bar gai ni ng agr eement  and t he ar bi t r at i on awar d 

er r oneousl y at t empt ed t o t ake away f r om Van Kampen.   Any 

pr ovi s i ons of  a col l ect i ve bar gai ni ng agr eement  t hat  at t empt  t o 

t ake away such st at ut or y aut hor i t y ar e i nval i d and 
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unenf or ceabl e.   I n essence,  by or der i ng t he di r ect or  t o cease 

and desi st  f r om usi ng t he cur r ent  i ndependent  cont r act or s or  any 

f ut ur e i ndependent  cont r act or s,  t he ar bi t r at or  exceeded her  

aut hor i t y and vi ol at ed separ at i on of  power s pr i nci pl es by 

put t i ng i nt o j eopar dy t he ef f ect i ve f unct i oni ng of  t he j udi c i al  

br anch,  i ncl udi ng appar ent l y mor e t han 450 pendi ng Raci ne Count y 

f ami l y cour t  mat t er s. 12 

¶23 Because of  t he di r ect i ves of  Wi s.  St at .  § 767. 405,  

t hi s case i s not  mer el y a cont r act  di sput e bet ween Raci ne Count y 

and t he I AM,  and t hi s case r ai ses subst ant i al  separ at i on of  

power s concer ns.   Van Kampen i s an agent  of  t he j udi c i al  br anch,  

and Wi s.  St at .  § 767. 405 vest s di scr et i on i n hi m on how t o 

del i ver  t he st at ut or i l y- mandat ed ser vi ces.   I f  Van Kampen had 

i ni t i al l y  f i l l ed t he posi t i ons i n quest i on her e,  he c l ear l y 

coul d have used i ndependent  cont r act or s.   The posi t i ons wer e not  

bar gai ned- f or  posi t i ons,  and t hey wer e cr eat ed by st at ut e.   

Accor di ngl y,  t he c i r cui t  cour t  was cor r ect  i n hol di ng t hat  Van 

Kampen " had t he aut hor i t y under  t he st at ut e t o ei t her  hi r e 

empl oyees t o do t he wor k,  cont r act  out  t o do t he wor k or  t o 

combi ne t he t wo met hods of  pr ovi di ng ser vi ces i n hi s di scr et i on,  

subj ect  onl y t o t he over si ght  of  t he Judi c i ar y t hat  appoi nt ed 

hi m. "   Ther e i s  no r equi r ement  i n § 767. 405 t hat  t he ser vi ces be 

                                                 
12 Thi s i ssue and t hese f i gur es wer e pr esent ed at  or al  

ar gument  bef or e t hi s cour t .  
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pr ovi ded by count y empl oyees,  and subcont r act i ng i s c l ear l y 

al l owabl e under  t he st at ut e. 13 

¶24 Regar dl ess of  whet her  t he empt y posi t i ons occur r ed 

because of  r et i r ement  or  l ayof f ,  t he c i r cui t  cour t  j udges and 

t hei r  agent ,  t he di r ect or ,  had t he st at ut or y dut y t o pr ovi de t he 

                                                 
13 The di ssent  ar gues t hat  Vuvunas'  " l ayof f ,  t her ef or e,  

[ was]  a ' di r ect  r esul t  of  such subcont r act i ng. ' "   Di ssent ,  ¶71.   
The r ecor d bef or e us on r evi ew shows t hat  t he di ssent ' s 
cont ent i on i s er r oneous.   As we not ed pr evi ousl y,  Raci ne 
Count y ' s post ar bi t r at i on br i ef ,  whi ch i s i n t he r ecor d bef or e us 
on r evi ew,  i ndi cat es t hat  Raci ne Count y ' s Human Resour ces 
Di r ect or ,  Kar en Gal br ai t h,  t est i f i ed at  t he ar bi t r at i on hear i ng 
t hat  " Ms.  Vuvunas r equest ed a vol unt ar y l ayof f  r at her  t han 
exer ci se her  bumpi ng r i ght s.   That  r equest  was gr ant ed.   I f  Ms.  
Vuvunas had exer ci sed her  bumpi ng r i ght s,  no empl oyee woul d have 
been l ai d of f  because t her e wer e vacant  posi t i ons avai l abl e. "   
The r ecor d bef or e us on r evi ew al so shows t hat  Gal br ai t h f ur t her  
t est i f i ed at  t he ar bi t r at i on hear i ng " t hat  t her e wer e vacant  
posi t i ons avai l abl e i nt o whi ch [ al l  t hr ee]  empl oyees coul d have 
bumped,  whi ch woul d have r esul t ed i n no l ayof f s occur r i ng as a 
r esul t  of  el i mi nat i ng t hese posi t i ons. "  

Accor di ngl y,  as t he af or ement i oned f act s f r om t he r ecor d 
bef or e us on r evi ew i ndi cat e,  t he s i t uat i on of  Vuvunas does not  
appear  t o be l egal l y di st i ngui shabl e f r om t he si t uat i ons of  
LaFave and Ber ndt .   Al l  t hr ee i ndi v i dual s had bumpi ng r i ght s 
under  t he col l ect i ve bar gai ni ng agr eement  t hat  t hey coul d have 
exer ci sed,  and Vuvunas appar ent l y coul d have used t hose r i ght s  
t o obt ai n anot her  f ul l - t i me count y posi t i on but  chose not  t o do 
so.   As t he at t or ney f or  Raci ne Count y not ed at  or al  ar gument ,  
Vuvunas woul d not  have been f i r ed or  di schar ged.   I ndeed,  
Vuvunas appar ent l y di d not  gr i eve or  make any obj ect i ons 
what soever  t o her  vol unt ar y l ayof f .   I n i t s Jul y 8,  2005 br i ef  
t o t he c i r cui t  cour t ,  Raci ne Count y st at ed,  " As a mat t er  of  
publ i c r ecor d,  her  husband,  Emmanuel  ( But ch)  Vuvunas,  a Raci ne 
Count y j udge,  r et i r ed at  ar ound t he same t i me.   She di d not  
par t i c i pat e i n t he gr i evance or  make obj ect i ons t o her  vol unt ar y 
l ayof f ,  pr esumabl y because i t  f i t  her  per sonal  goal s at  t he 
t i me. "   The ci r cui t  cour t  deci s i on det er mi ned t hat  t he t hr ee 
posi t i ons wer e vacant  by v i r t ue of  r et i r ement  and vol unt ar y 
l ayof f .  
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r el evant  ser vi ces,  and t hey had t he st at ut or y aut hor i t y t o f i l l  

t he posi t i ons i n any manner  al l owabl e under  t he st at ut e.   

Wi sconsi n St at .  § 767. 405 does not  say t hat  t he di r ect or  i s 

aut hor i zed t o f i l l  t he r el evant  posi t i ons onl y when t hey ar e 

vacant ,  and t o i nt er pr et  t he st at ut e i n such a manner  woul d be 

cont r ar y t o i t s pl ai n meani ng and woul d r ead i nt o t he st at ut e 

l anguage t hat  i s not  t her e.   See St at e ex r el .  Kal al  v.  Ci r cui t  

Cour t  f or  Dane Count y,  2004 WI  58,  ¶46,  271 Wi s.  2d 633,  681 

N. W. 2d 110.   Thi s anal ysi s al so i s consi st ent  wi t h addi t i onal  

case l aw.   See Wi nnebago Count y v.  Wi nnebago Count y Cour t house 

Empl oyees Ass' n,  196 Wi s.  2d 733,  540 N. W. 2d 204 ( Ct .  App.  

1995) .  

¶25 I n Wi nnebago Count y,  t he cour t  of  appeal s hel d t hat  

r epr esent ed empl oyees mi ght  have cont r act ual  r i ght s r el at ed t o 

t hei r  empl oyment ,  but  such r i ght s do not  i ncl ude a guar ant ee of  

a speci f i c  posi t i on over  whi ch t he j udi c i al  br anch mai nt ai ned 

appoi nt ment  and r emoval  power .   I d.  at  741.   Thus,  whi l e a 

c i r cui t  cour t  c l er k coul d not  t er mi nat e t he empl oyment  of  a 

per son i n t he posi t i on of  a j udi c i al  assi st ant  wi t hout  f ol l owi ng 

t he condi t i ons and t er ms of  t he col l ect i ve bar gai ni ng agr eement ,  

t he j udi c i al  assi st ant  coul d be r emoved f r om t hat  posi t i on 

because t he posi t i on i t sel f  was subj ect  t o t he appoi nt ment  and 

r emoval  power  of  t he j udi c i al  br anch.   I d.  at  736.   The cour t  of  

appeal s st at ed,  " A cour t ' s  r i ght  t o r emove and appoi nt  a st af f  

member  i s an ent i r el y di f f er ent  i ssue t han t he subsequent  

t er mi nat i on of  t hat  st af f  member ' s empl oyment . "   I d.  at  741.   

The cour t  t hen hel d t hat  a " cour t ' s  r i ght  t o r emove member s f r om 
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hi s or  her  st af f  i s  not  subj ect  t o col l ect i ve bar gai ni ng. "   I d.  

at  741,  n. 4.  

¶26 We ar e sat i sf i ed t hat  t he cour t  of  appeal s '  deci s i on 

i n Count y of  Eau Cl ai r e v.  AFSCME Local  2223,  190 Wi s.  2d 298,  

526 N. W. 2d 802 ( Ct .  App.  1994) ,  does not  conf l i c t  wi t h our  

hol di ng her e.   The Count y of  Eau Cl ai r e deci s i on i nvol ved t he 

Eau Cl ai r e Count y Cl er k of  Cour t  and t he Eau Cl ai r e Count y 

Regi st er  of  Deeds deput i z i ng " v i r t ual l y ever y empl oyee i n t hei r  

r espect i ve of f i ces"  i n an al l eged at t empt  t o exempt  t hose 

empl oyees f r om cover age under  t he col l ect i ve bar gai ni ng 

agr eement .   I d.  at  300.   Unl i ke t he pr esent  case,  t he empl oyees 

i n t he Count y of  Eau Cl ai r e deci s i on wer e cont i nui ng empl oyees 

who,  ot her  t han bei ng deput i zed,  di d not  see any change i n t hei r  

empl oyment  st at us.   I d.   The Count y of  Eau Cl ai r e deci s i on di d 

not  i nvol ve vol unt ar y l ayof f s,  r et i r ement s,  or  any quest i ons on 

how posi t i ons wer e t o be f i l l ed.  

¶27 We ar e sat i sf i ed t hat  Raci ne Count y ' s r easons f or  

t er mi nat i ng t he posi t i ons i n quest i on ar e not  r el evant  t o t he 

l egal  i ssues her e.   Whet her  Raci ne Count y el i mi nat ed t he 

posi t i ons i n quest i on f or  f i scal  r easons or  ot her wi se,  i t  does 

not  change t he f act  t hat  Van Kampen,  who was act i ng on behal f  of  

t he Raci ne Count y Ci r cui t  Cour t  Judges,  had t he st at ut or y 

aut hor i t y t o hi r e any needed r epl acement  st af f  t o per f or m t he 

st at ut or i l y- mandat ed dut i es and f unct i ons of  t he f ami l y cour t  

ser vi ces agency.  

¶28 As Judge Net t eshei m apt l y not ed i n hi s di ssent  i n t he 

cour t  of  appeal s:  
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     Based on Wi s.  St at .  § 767. 405,  t he t r i al  cour t  saw 
t hi s case not  mer el y as a cont r act  di sput e bet ween t he 
uni on and t he count y,  but  al so as a case t hat  r ai sed 
separ at i on of  power s concer ns.   The cour t  cor r ect l y  
obser ved t hat  di r ect or  Van Kampen ser ves as an agent  of  t he 
j udi c i al  br anch of  gover nment  and t hat  t he st at ut e vest s 
di scr et i on i n t he di r ect or  as t o how t he ser vi ces mandat ed 
by t he st at ut e shoul d be del i ver ed.   The cour t  al so 
cor r ect l y not ed t hat  when i ni t i al l y  f i l l i ng t he posi t i ons 
at  i ssue,  Van Kampen coul d have used i ndependent  
cont r act or s and t hat  t he empl oyees act ual l y hi r ed wer e not  
" bar gai ned f or  posi t i ons. "   Fr om t hi s,  t he cour t  concl uded 
" t hat  t he Di r ect or  had t he aut hor i t y under  t he st at ut e t o 
ei t her  hi r e empl oyees t o do t he wor k,  cont r act  out  t o do 
t he wor k or  t o combi ne t he t wo met hods of  pr ovi di ng 
ser vi ces i n hi s  di scr et i on,  subj ect  onl y t o t he over si ght  
of  t he Judi c i ar y t hat  appoi nt ed hi m. "  

Raci ne Count y,  No.  2006AP964,  unpubl i shed sl i p op. ,  ¶17 

( Net t eshei m,  J. ,  di ssent i ng) .   We agr ee wi t h Judge Net t eshei m' s 

anal ysi s,  as wel l  as t hat  of  Judge War r en,  on t hi s i ssue.  

¶29 I n summar y,  we hol d t hat  t he c i r cui t  cour t  pr oper l y 

vacat ed t he ar bi t r at i on awar d her e,  because i t  was cont r ar y t o 

st at ut or y l aw and t o const i t ut i onal  separ at i on of  power s 

pr i nci pl es.  

I V 

¶30 The second i ssue i s whet her  t he ar bi t r at i on awar d was 

pr oper l y vacat ed,  because t he ar bi t r at or  exceeded her  aut hor i t y  

under  Wi s.  St at .  § 788. 10 by not  consi der i ng Wi s.  St at .  

§ 767. 405 and t he r el evant  case l aw.  

¶31 On r evi ew,  Raci ne Count y ar gues t hat  t he ar bi t r at or  

exceeded her  aut hor i t y by i mpr oper l y di sr egar di ng t he l aw,  

speci f i cal l y Wi s.  St at .  § 767. 405.   Raci ne Count y al so cont ends 

t hat  t he maj or i t y i n t he cour t  of  appeal s er r ed by 
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mi si nt er pr et i ng t he scope of  i t s  r evi ew under  Wi s.  St at .  

§ 788. 10.   Raci ne Count y ar gues t hat  t he maj or i t y i mpr oper l y 

l i mi t ed i t s r evi ew t o whet her  t he ar bi t r at or  r easonabl y  

i nt er pr et ed t he cont r act ,  and Raci ne Count y cont ends t hat  t he 

i mpl i cat i ons of  § 767. 405 shoul d have been addr essed by t he 

ar bi t r at or .   Raci ne Count y ar gues t hat  t he maj or i t y ' s r ef usal  i n 

t he cour t  of  appeal s t o consi der  t he st at ut or y i ssues i nvol ved 

i n t hi s case ef f ect i vel y voi ded § 788. 10 because t hat  st at ut e 

woul d be meani ngl ess i f  t he cour t s wer e r est r i ct ed f r om 

consi der i ng such st at ut or y pr ovi s i ons when det er mi ni ng whet her  

an ar bi t r at or  exceeded hi s or  her  power s.   Raci ne Count y 

cont ends t hat  t he ar bi t r at or  exceeded her  aut hor i t y and 

mani f est l y di sr egar ded t he l aw when she f ai l ed t o consi der  t he 

i mpact  of  § 767. 405.   As a r esul t ,  Raci ne Count y ar gues t hat  t he 

c i r cui t  cour t  pr oper l y vacat ed t he ar bi t r at or ' s awar d.  

¶32 On r evi ew,  t he I AM ar gues t hat  an appel l at e cour t  i s  

bound by an ar bi t r at or ' s f act ual  f i ndi ngs,  whi ch,  i n t hi s case,  

t he I AM cl ai ms wer e " t hat  t he Raci ne Count y execut i ve engaged i n 

a scheme t o mi scl assi f y empl oyees as ' i ndependent  cont r act or s '  

t o evade t he [ col l ect i ve bar gai ni ng]  agr eement . "   As a r esul t ,  

t he uni on ar gues t hat  t he maj or i t y i n t he cour t  of  appeal s was 

cor r ect  i n l i mi t i ng t he scope of  i t s  r evi ew,  and t he I AM al so 

ar gues t hat  t he ar bi t r at or ' s f ai l ur e t o consi der  Wi s.  St at .  

§ 767. 405 di d not  r esul t  i n her  exceedi ng her  aut hor i t y.   The 

I AM cont ends t hat  t he maj or i t y i n t he cour t  of  appeal s was 

cor r ect  i n uphol di ng t he ar bi t r at i on awar d.  
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¶33 We ar e sat i sf i ed t hat  t he ar bi t r at i on awar d i n t he 

pr esent  case must  be vacat ed because t he ar bi t r at or  exceeded her  

power s under  Wi s.  St at .  § 788. 10( 1) ( d)  when she f ai l ed t o 

consi der  Wi s.  St at .  § 767. 405 and t he r el evant  case l aw,  

pr i mar i l y t he deci s i ons i n I owa Count y and Cr awf or d Count y.   

Speci f i cal l y,  t he awar d her e must  be vacat ed because t he 

ar bi t r at or  exhi bi t ed a mani f est  di sr egar d f or  t he l aw by maki ng 

no at t empt  t o appl y or  i nt er pr et  t he r el evant  st at ut or y l aw,  

§ 767. 405.   The di ssent ' s asser t i on t hat  t her e was " no 

i ndi cat i on"  t hat  t he Count y r ai sed st at ut or y and " separ at i on of  

power s ar gument s unt i l  t he case r eached t he ci r cui t  cour t "  i s 

not  accur at e.   Di ssent ,  ¶48.   I n Raci ne Count y ' s post ar bi t r at i on 

br i ef  t o t he ar bi t r at or ,  Raci ne Count y st at ed,  " Mr .  Van Kampen' s 

t est i mony f ur t her  i ndi cat ed t hat  by st at ut e t he ser vi ces ar e 

f unded t hr ough t hr ee t ypes of  f ees,  and t hat  t her e' s a 

subst ant i al  di f f er ence i n t he abi l i t y  t o use t hese f unds 

[ dependi ng on by whom]  t he ser vi ces ar e bei ng pr ovi ded .  .  .  . "   

( Emphasi s added. )   I t  must  be emphasi zed t hat  t he ar bi t r at or  

candi dl y admi t t ed i n her  awar d t hat  she made " no at t empt  .  .  .  

t o ei t her  i nt er pr et  or  appl y st at ut or y l aw. "  

¶34 As we not ed above,  Wi s.  St at .  § 788. 10( 1) ( d)  r equi r es 

a cour t  t o vacat e an ar bi t r at or ' s awar d when t he ar bi t r at or  

exceeds hi s or  her  power s.   An ar bi t r at or  exceeds hi s or  her  

power s when t he ar bi t r at or  demonst r at es ei t her  " ' per ver se 

mi sconst r uct i on' "  or  " ' posi t i ve mi sconduct , ' "  when t he 

ar bi t r at or  mani f est l y di sr egar ds t he l aw,  when t he awar d i s 

i l l egal ,  or  when t he awar d vi ol at es a st r ong publ i c pol i cy.   
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Lukowski ,  184 Wi s.  2d at  149- 50 ( c i t at i on omi t t ed) .   We ar e 

sat i sf i ed,  as a mat t er  of  l aw,  t hat  t he ar bi t r at or ' s awar d 

f ai l ed t o meet  t he r equi r ed st andar d.   Ar bi t r at i on awar ds,  such 

as t he one her e,  must  be vacat ed when t hey conf l i c t  wi t h 

gover ni ng l aw,  as set  f or t h i n t he const i t ut i on,  a st at ut e,  or  

t he case l aw i nt er pr et i ng t he const i t ut i on or  a st at ut e.   I d.  at  

152- 54.   The ar bi t r at i on awar d her e conf l i c t s wi t h t he gover ni ng 

l aw i n Wi s.  St at .  § 767. 405.  

¶35 The maj or i t y i n t he cour t  of  appeal s er r ed by f ai l i ng 

t o consi der  f ul l y ,  as al l egedl y f al l i ng out si de of  t he scope of  

i t s  r evi ew,  t he st at ut or y i ssue t hat  Raci ne Count y pr oper l y 

r ai sed.   The maj or i t y i n t he cour t  of  appeal s er r oneousl y 

l i mi t ed i t s r ev i ew t o t he col l ect i ve bar gai ni ng agr eement ' s 

t er ms on t he gr ounds t hat  t he ar bi t r at or  had l i mi t ed her  r evi ew 

t o t he t er ms of  t he col l ect i ve bar gai ni ng agr eement .   The 

maj or i t y i n t he cour t  of  appeal s al so er r ed when i t  appr oved of  

t he f act  t hat  t he ar bi t r at or  had not  consi der ed t he st at ut or y 

and const i t ut i onal  i ssues Raci ne Count y pr esent ed.  

¶36  I n summar y,  we hol d t hat  t he ar bi t r at i on awar d i n t he 

pr esent  case must  be vacat ed because t he ar bi t r at or  exceeded her  

aut hor i t y under  Wi s.  St at .  § 788. 10( 1) ( d)  by not  consi der i ng 

Wi s.  St at .  § 767. 405 and t he r el evant  case l aw.  

V 

¶37 We r ever se t he deci s i on of  t he cour t  of  appeal s.   We 

hol d t hat  t he c i r cui t  cour t  pr oper l y vacat ed t he ar bi t r at i on 

awar d her e t hat  was cont r ar y t o st at ut or y l aw,  speci f i cal l y Wi s.  

St at .  § 767. 405,  and t o const i t ut i onal  separ at i on of  power s 
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pr i nci pl es.   We al so hol d t hat  t he ar bi t r at i on awar d i n t hi s 

case was pr oper l y vacat ed because t he ar bi t r at or  exceeded her  

aut hor i t y under  Wi s.  St at .  § 788. 10( 1) ( d)  by not  consi der i ng 

§ 767. 405 and t he r el evant  case l aw.  

By the Court.—Rever sed and r emanded t o t he c i r cui t  cour t  

f or  al l  necessar y act i ons t hat  ar e consi st ent  wi t h t hi s opi ni on.  
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¶38 ANN WALSH BRADLEY,  J.    (dissenting).   The er r or  of  

t he maj or i t y l i es i n what  i t  avoi ds.   Thi s case i nvol ves t wo 

act i ons.  The f i r st  i s  t he pr ocess of  el i mi nat i ng t hr ee soci al  

wor ker  posi t i ons.  The second i s ent er i ng i nt o cont r act s t o 

f ul f i l l  t he st at ut or y r esponsi bi l i t y  of  pr ovi di ng soci al  wor k.  

Even t hough t he f i r st  act i on,  t he pr ocess of  el i mi nat i ng t he 

posi t i ons,  i s  t he basi s of  t he ar bi t r at or ' s awar d,  t he maj or i t y  

never t hel ess addr esses onl y t he second.  

¶39 Thi s case st ems f r om act i ons t aken by t he Count y.  The 

maj or i t y,  however ,  avoi ds f ocusi ng on t he Count y ' s act i ons and 

i nst ead at t r i but es t hose act i ons t o t he di r ect or  of  f ami l y cour t  

ser vi ces,  Van Kampen.  As a r esul t ,  i t  subor di nat es t he act i ons 

of  di r ect or s t o t he demands of  t he Count y.   

¶40 Fi nal l y,  t hi s case i nvol ves an ar bi t r at or ' s 

det er mi nat i on t hat  a Count y empl oyee,  Vuvunas,  was l ai d of f  i n 

di r ect  v i ol at i on of  a col l ect i ve bar gai ni ng agr eement .  The 

maj or i t y,  however ,  f ai l s  t o expl ai n why t hat  det er mi nat i on i s 

er r or ,  despi t e vacat i ng t he ar bi t r at i on awar d.  

¶41 By f ai l i ng t o addr ess t he pr ocess by whi ch t he Count y 

el i mi nat ed t he t hr ee posi t i ons,  at t r i but i ng t he Count y ' s act i ons 

t o Van Kampen,  and f ai l i ng t o addr ess Vuvunas' s l ayof f ,  t he 

maj or i t y i gnor es t he st andar d of  r evi ew and t he det er mi nat i ons 

of  t he ar bi t r at or  t hat  t hi s cour t  shoul d not  di st ur b.  Despi t e 

i t s c l ai m of  pr ot ect i ng t he r i ght s of  di r ect or s of  f ami l y cour t  

ser vi ces,  who ar e agent s of  t he c i r cui t  cour t s,  t he maj or i t y ' s 

deci s i on ul t i mat el y subor di nat es t hose r i ght s t o t he Count y.  I  

t her ef or e r espect f ul l y di ssent .  
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¶42 Despi t e t he f act  t hat  t he ar bi t r at i on deci s i on,  

coupl ed wi t h t he col l ect i ve bar gai ni ng agr eement ,  pr ovi des t he 

f act ual  basi s of  t hi s case,  t he maj or i t y spends a scant  f our  

par agr aphs expl ai ni ng t he ar bi t r at or ' s det er mi nat i ons.  See 

maj or i t y op. ,  ¶¶4- 7.  I t  never t hel ess ar gues t hat  t he ar bi t r at i on 

awar d shoul d be vacat ed because " t he ar bi t r at or  exceeded her  

aut hor i t y and v i ol at ed separ at i on of  power s pr i nci pl es. "  I d. ,  

¶22. 1  

                                                 
1 The maj or i t y expl ai ns i t s l i mi t ed t r eat ment  of  t he f act s 

and i t s deci s i on t o i gnor e t he ar bi t r at or ' s f act ual  and l egal  
det er mi nat i ons as f ol l owi ng f r om i t s det er mi nat i on t hat  " t he 
ent i r e awar d i s i nval i d. "  Maj or i t y op. ,  ¶7 n. 8.  The r eason we 
r evi ew car ef ul l y  al l  of  t he ar bi t r at or ' s f act ual  and l egal  
det er mi nat i ons i s t o det er mi ne whet her  t he awar d i s val i d.  The 
maj or i t y ' s expl anat i on s i mpl y assumes t he answer  t o t he ver y 
quest i on bef or e t he cour t .  

Rat her  t han t ak i ng t he f act s as det er mi ned bel ow by t he 
f act  f i nder  ( t he ar bi t r at or ) ,  t he maj or i t y has deci ded t o 
i nst ead f i nd i t s  own " f act s. "  Fr om t he ci r cui t  j udges'  r ecusal ,  
t he maj or i t y makes a f act ual  det er mi nat i on t hat  Van Kampen 
consul t ed wi t h each of  t he Raci ne Count y c i r cui t  j udges.  
Maj or i t y op. ,  ¶5 n. 6.  Fr om Van Kampen' s consi der at i on of  
" var i ous opt i ons"  i n how t o f und subcont r act or s,  t he maj or i t y 
concl udes t hat  t he Count y di d not  di ct at e t o Van Kampen t hat  t he 
posi t i ons must  be el i mi nat ed and f i l l ed by a subcont r act or  
r at her  t han an empl oyee.  I d.  Fr om t he f act  t hat  Van Kampen 
ment i oned a st at ut e at  t he ar bi t r at i on hear i ng,  t he maj or i t y 
concl udes t hat  t he ar bi t r at or  was act ual l y pr esent ed wi t h t he 
compl ex st at ut or y and const i t ut i onal  quest i ons at  i ssue her e.  
I d. ,  ¶33.  
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¶43 The maj or i t y mai nt ai ns t hat  Van Kampen act ed under  t he 

aut hor i t y of  § 767. 405( 2) ( b) 2 when he " cont r act ed wi t h Ber ndt ,  

LaFave,  and Engel ,  af t er  Raci ne Count y el i mi nat ed t he t hr ee 

or i gi nal  posi t i ons. "  Maj or i t y op. ,  ¶22.  The di r ect or ,  accor di ng 

t o t he maj or i t y,  " i s  not  bound by t he col l ect i ve bar gai ni ng 

agr eement  when exer ci s i ng t he st at ut or y aut hor i t y t o f i l l  t he 

vacat ed posi t i ons. "  I d. ,  ¶20.  Because Van Kampen act ed pur suant  

t o t hi s st at ut or y aut hor i t y,  t he maj or i t y cont ends t hat  t he 

" col l ect i ve bar gai ni ng agr eement  and t he ar bi t r at i on 

awar d .  .  .  at t empt ed t o t ake away f r om Van Kampen"  t he 

" st at ut or y r i ght  t o hi r e"  t he soci al  wor ker s.  I d. ,  ¶21.   

¶44 The consequences of  t he ar bi t r at i on awar d,  accor di ng 

t o t he maj or i t y,  ar e di r e.  I t  asser t s t hat  t he awar d " l ef t  

                                                                                                                                                             
At  best ,  t he evi dence ci t ed by t he maj or i t y i s equi vocal .  

Mor e i mpor t ant l y,  t he f act s f ound by t he maj or i t y ar e i n 
di sput e.  Thi s cour t  i s  not  const i t ut i onal l y per mi t t ed t o make 
f act ual  det er mi nat i ons wher e t he evi dence i s i n di sput e,  except  
i n appr opr i at e or i gi nal  j ur i sdi ct i on pr oceedi ngs.  Wur t z v.  
Fl ei schman,  97 Wi s.  2d 100,  107 n.  3,  293 N. W. 2d 155 ( 1980) ;  
Hat l eber g v.  Nor t hwest  Bank Wi sconsi n,  2005 WI  109,  ¶30,  283 
Wi s.  2d 234,  700 N. W. 2d 15.  The appr opr i at e cour se woul d be t o 
r emand f or  f ur t her  f act ual  f i ndi ngs r at her  t han maki ng t hose 
f i ndi ngs her e.  

2 Wi sconsi n St at .  § 767. 405( 2) ( 2005- 06)  pr ovi des t hat  t he 
di r ect or  of  f ami l y cour t  ser vi ces shal l :   

( a)  Empl oy st af f  t o per f or m medi at i on and t o per f or m 
any l egal  cust ody and physi cal  pl acement  st udy 
ser vi ces .  .  .  .  

( b)  Cont r act  under  sub.  ( 3) ( c)  wi t h a per son or  publ i c 
or  pr i vat e ent i t y t o per f or m medi at i on and t o per f or m 
any l egal  cust ody and physi cal  pl acement  st udy 
ser vi ces .  .  .  .  
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[ LaFave,  Ber ndt ,  and Engel ]  wi t hout  an abi l i t y  t o wor k f or  

Raci ne Count y. "  I d. ,  ¶7.  I n so doi ng t he ar bi t r at or  " put [ ]  i nt o 

j eopar dy t he ef f ect i ve f unct i oni ng of  t he j udi c i al  br anch. "  I d. ,  

¶22.  

¶45 The abbr evi at ed t r eat ment  gi ven by t he maj or i t y  t o t he 

act ual  deci s i on of  t he ar bi t r at or  l eaves a voi d.  I  t her ef or e 

descr i be t he backgr ound of  t hi s case i n mor e det ai l .   

¶46 Accor di ng t o t he ar bi t r at i on deci s i on,  t he Count y 

deci ded t o el i mi nat e t he posi t i ons i n or der  t o t ake t hem of f  t he 

t ax l evy and i nf or med t he di r ect or ,  Van Kampen,  of  i t s  deci s i on 

i n mi d- 2003.  As t he maj or i t y not es,  i n t he f al l  of  2003 LaFave 

and Ber ndt  wer e i nf or med t hat  t hei r  posi t i ons wer e bei ng 

el i mi nat ed and Vuvunas was t ol d t hat  her  posi t i on was bei ng 

r educed t o par t - t i me st at us and t hat  she coul d choose t o 

exer ci se bumpi ng r i ght s or  be l ai d of f .  Nei t her  LaFave nor  

Ber ndt  had pl anned t o r et i r e when t hey di d unt i l  t hey l ear ned of  

t he pl an t o el i mi nat e t hei r  posi t i ons.   

¶47 Van Kampen advi sed t hem t hat  t he count y execut i ve had 

di r ect ed hi m t o pr ovi de t he s t at ut or i l y  mandat ed ser vi ces by 

ent er i ng i nt o i ndi v i dual  cont r act s.  The Count y negot i at ed 

ser vi ce agr eement s wi t h LaFave and Ber ndt  t o pr ovi de soci al  wor k 

af t er  t hei r  r et i r ement .  At  t he di r ect i on of  Count y cor por at e 

counsel ,  Van Kampen di scussed set t i ng up l i mi t ed l i abi l i t y  

cor por at i ons wi t h t hem.   

¶48 Af t er  LaFave and Ber ndt  r et i r ed and came back t o wor k,  

and af t er  Vuvunas was l ai d of f ,  t he Uni on f i l ed a gr i evance 

pur suant  t o i t s r i ght  under  t he col l ect i ve bar gai ni ng agr eement .  
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The par t i es submi t t ed t o ar bi t r at i on of  t he case as a cont r act  

i ssue.  Because t he par t i es submi t t ed a cont r act  i ssue,  t he 

ar bi t r at or  l i mi t ed her  awar d t o t he t er ms of  t he par t i es '  

cont r act ,  and di d not  st r ay f r om t he posi t i ons ar gued by t he 

par t i es i nt o t he ar ea of  st at ut or y l aw.  Ther e i s no i ndi cat i on 

t hat  t he Count y r ai sed i t s Wi s.  St at .  § 767. 405 and separ at i on 

of  power s ar gument s unt i l  t he case r eached t he ci r cui t  cour t . 3  

¶49 The Uni on ar gued t hat  t he Count y v i ol at ed t he t er ms of  

t he col l ect i ve bar gai ni ng agr eement  and " engaged i n a subt er f uge 

                                                 
3 The maj or i t y i nexpl i cabl y asser t s t hat  " t he ar bi t r at or  had 

not  consi der ed t he st at ut or y and const i t ut i onal  i ssues Raci ne 
Count y pr esent ed. "  Maj or i t y op. ,  ¶35.  As not ed i n t he t ext ,  t he 
st at ut or y and const i t ut i onal  ar gument s wer e not  pr esent ed t o t he 
ar bi t r at or .  The " evi dence"  t hat  t he maj or i t y adduces as suppor t  
i s  a r ef er ence t o Van Kampen' s t est i mony i n t he Count y ' s 
post ar bi t r at i on br i ef  t o t he ar bi t r at or  cont est i ng t he awar d.  
However ,  t hat  br i ef  concer ns onl y t he cont r act  di sput e and makes 
no ment i on of  t he st at ut or y and separ at i on of  power s ar gument s 
at  i ssue her e,  i ndi cat i ng t hat  t he Count y di d not  r ai se t hose 
i ssues t o t he ar bi t r at or .  Addi t i onal l y,  t he br i ef  di scusses Van 
Kampen' s t est i mony ( i n whi ch he mer el y ment i ons a st at ut e)  as 
par t  of  i t s  ar gument  t hat  t he Count y di d not  v i ol at e t he t er ms 
of  t he col l ect i ve bar gai ni ng agr eement .  Rat her  t han 
demonst r at i ng t hat  t he Count y pr esent ed t he st at ut or y and 
separ at i on of  power s ar gument s t o t he ar bi t r at or ,  t he evi dence 
adduced by t he maj or i t y i ndi cat es t hat  t he Count y pr esent ed onl y 
cont r act  i ssues.   

Mor eover ,  t he maj or i t y t akes t he ar bi t r at or  t o t ask f or  her  
st at ement  t hat  she made " no at t empt  .  .  .  t o ei t her  i nt er pr et  or  
appl y st at ut or y l aw. "  Maj or i t y op. ,  ¶¶7,  33.  Thi s i ncor r ect l y 
descr i bes t he ar bi t r at or ' s st at ement .  She was expl i c i t  t hat  t he 
par t i es had pr esent ed her  wi t h a cont r act  quest i on,  and t hat  t he 
par t i es had not  ar gued on t he basi s of  st at ut or y l aw.  I t  i s  i n 
t hat  cont ext  t hat  t he ar bi t r at or  wr ot e:  " Accor di ngl y,  t he Awar d  
made her e t akes i t s essence ent i r el y f r om t he par t i es '  Cont r act .  
Ther e i s no at t empt  her e t o ei t her  i nt er pr et  or  appl y st at ut or y 
l aw. "  The maj or i t y ' s i mpl i cat i on t hat  t he ar bi t r at or  s i mpl y 
i gnor ed st at ut or y l aw t hat  t he par t i es had pr esent ed i s 
t her ef or e unf ounded.  
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r esul t i ng i n per f or mance of  bar gai ni ng uni t  wor k per f or mance 

pur suant  t o i ndi v i dual  cont r act s and i mpr oper  l ay- of f  .  .  .  . "  

I t  al so asser t ed t hat  t he Count y ' s di scussi ons wi t h LaFave and 

Ber ndt  r egar di ng subcont r act i ng const i t ut ed i ndi v i dual  

bar gai ni ng.  The col l ect i ve bar gai ni ng agr eement  i ncl udes a 

r ecogni t i on c l ause pr ovi di ng t hat  t he " Count y r ecogni zes t he 

Uni on as t he sol e and excl usi ve bar gai ni ng r epr esent i ve f or  al l  

.  .  .  Soci al  Wor ker s/ Case Manager s .  .  .  . "  Accor di ng t o t he 

Uni on,  t he Count y or chest r at ed t he r et i r ement s by negot i at i ng 

wi t h LaFave and Ber ndt  i ndi v i dual l y.   

¶50 The Count y mai nt ai ned t hat  i t  di d not  v i ol at e t he 

col l ect i ve bar gai ni ng agr eement  and t hat  t he r et i r ement s of  

LaFave and Ber ndt  and t he l ay- of f  of  Vuvunas wer e vol unt ar y.  I t  

f ur t her  ar gued t hat  i t s di scussi ons wi t h LaFave and Ber ndt  di d 

not  const i t ut e pr omi ses f or  f ut ur e cont r act s.  

¶51 The ar bi t r at or  det er mi ned t hat  t he Count y i mpr oper l y 

di spl aced t he t hr ee posi t i ons and vi ol at ed sever al  pr ovi s i ons of  

t he col l ect i ve bar gai ni ng agr eement ,  i ncl udi ng t he r ecogni t i on 

and subcont r act i ng pr ovi s i ons.  She f ur t her  det er mi ned t hat  t he 

posi t i ons had not  been el i mi nat ed,  but  i nst ead t hat  t he Count y 

had si mpl y " r epl aced [ t he]  bar gai ni ng uni t  posi t i ons wi t h t he 

i dent i cal  ser vi ce pr ovi ded under  i ndi v i dual  cont r act s. "  Despi t e 

t he f act  t hat  t he Count y " nar r owl y f ocused upon t he t opi c of  

sub- cont r act i ng, "  t he ar bi t r at or  det er mi ned t hat  t he ser vi ce 

agr eement s ent er ed by Ber ndt ,  LaFave,  and Engel  " ar e not  sub-

cont r act s"  i nsof ar  as t hey " do not  pr ovi de new or  t empor ar y 
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ser vi ce or  ser vi ce suppl ement al  t o t hat  bei ng pr ovi ded i n par t  

by bar gai ni ng uni t  member s. "   

¶52 The posi t i ons,  accor di ng t o t he ar bi t r at or ,  " have not  

been t r ul y el i mi nat ed. "  I nst ead,  t he ar bi t r at or  agr eed wi t h t he 

Uni on t hat  t he Count y or chest r at ed LaFave' s and Ber ndt ' s  

r et i r ement s and t hat  t hey wer e mot i vat ed t o r et i r e by t he 

Count y ' s of f er  t o ent er  ser vi ce agr eement s wi t h t hem.  Thei r  wor k 

and t hei r  posi t i ons di d not  change.  They had t he same 

r esponsi bi l i t i es,  had t he same super vi sor s,  wer e pr ovi ded of f i ce 

space i n t he same ar ea,  cont i nued t o r ecei ve of f i ce suppl i es,  

mai nt ai ned t he same wor k r el at i onshi p wi t h ot her  empl oyees,  

r ecei ved t he same compensat i on,  and di d not  pr ovi de t hei r  

ser vi ces t o anyone ot her  t han t he Count y.  Col l eagues and co-

wor ker s di d not  know t hat  LaFave' s and Ber ndt ' s empl oyment  

st at us had changed.  

¶53 Wi t h r espect  t o Vuvunas,  t he ar bi t r at or  det er mi ned 

t hat  even i f  LaFave' s and Ber ndt ' s r et i r ement s wer e i ndependent  

of  t he Count y ' s  act i ons,  " Vuvunas pl ai nl y was depr i ved of  an 

oppor t uni t y t o be f ul l y empl oyed i n her  Cour t  Ser vi ces Soci al  

Wor ker  posi t i on"  by t he ser vi ce agr eement s.  Thi s act i on was i n 

di r ect  v i ol at i on of  Ar t i c l e 27. 07 of  t he col l ect i ve bar gai ni ng 

agr eement ,  whi ch pr ovi des i n r el evant  par t :  

27. 07 Raci ne Count y r eser ves t he r i ght  t o subcont r act  
any wor k nor mal l y done by bar gai ni ng uni t  empl oyees,  
but  no bar gai ni ng uni t  empl oyees wi l l  be l ai d of f  or  
have t hei r  nor mal  hour s r educed as a di r ect  r esul t  of  
such subcont r act i ng.  .  .  .   

¶54 I n det er mi ni ng t hat  t he Count y vi ol at ed t he agr eement ,  

t he ar bi t r at or  r el i ed on t he t est i mony of  Van Kampen,  who 
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" unequi vocal l y t est i f i ed t hat  he had been di r ect ed by t he Count y 

Execut i ve t o ent er  i nt o Cont r act s wi t h i ndi v i dual s t o pr ovi de 

t he st at ut or i l y  r equi r ed ser vi ce ' of f  t he l evy. ' "   Van Kampen 

f ur t her  t est i f i ed t hat  i n l i ght  of  t he Count y ' s deci s i on " he was 

ver y concer ned wi t h r egar d t o how t he ser vi ce woul d be 

pr ovi ded. "  I n addi t i on t o bei ng wor r i ed about  how t o pr ovi de t he 

ser vi ces when t he Count y i nf or med hi m of  i t s  pl an,  Van Kampen 

t est i f i ed t hat  he di d not  know how t he ser vi ces wer e goi ng t o be 

pr ovi ded af t er  t he cont r act s expi r ed on December  31,  2004,  l ess 

t han one year  af t er  t he posi t i ons wer e changed f r om bar gai ni ng 

uni t  posi t i ons t o cont r act  posi t i ons.  

¶55 The ar bi t r at i on awar d f or  t he v i ol at i ons was t hat  t he 

Count y coul d no l onger  cont i nue or  ent er  agr eement s t hat  

di spl ace bar gai ni ng uni t  posi t i ons:  

The Count y shal l  cease and desi st  f r om cont i nui ng 
exi st i ng Ser vi ce Agr eement s or  ent er i ng i nt o new 
Agr eement s whi ch di spl ace Cour t  Ser vi ces Soci al  
Wor ker / Case Manager  bar gai ni ng uni t  posi t i ons 
consi st ent  wi t h t hi s Opi ni on.  The Uni on and i t s 
member s shal l  be made whol e f or  damages whi ch have 
been sust ai ned i ncl udi ng l oss of  dues,  expenses t o 
pur sue t hi s mat t er ,  and l oss of  wages and benef i t s 
wi t hout  l oss of  seni or i t y.  

No speci f i c  r emedy was set  f or t h because t he ar bi t r at or  had 

i nsuf f i c i ent  evi dence of  t he ext ent  of  t he Uni on' s damages.  The 

ar bi t r at or  was caut i ous so as not  t o " f ashi on[ ]  a r emedy whi ch 

i s ei t her  i mpossi bl e or  i mpr act i cal  t o i mpl ement . "  The 

ar bi t r at or  i nst ead not ed t hat  t he awar d " wi l l  r equi r e di scussi on 

and per haps some negot i at i on bet ween t he par t i es. "  

I I  
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¶56 Al t hough t he maj or i t y c i t es t o t he st andar d of  r evi ew,  

i t  i gnor es t he appl i cat i on of  t hat  st andar d.  The r ol e of  

r evi ewi ng cour t s  i n ar bi t r at i on cases i s l i mi t ed,  and cour t s 

" wi l l  not  over t ur n t he ar bi t r at or ' s deci s i on f or  mer e er r or s of  

l aw or  f act . "  Madi son v.  Madi son Pr of ' l  Pol i ce Of f i cer s Ass' n,  

144 Wi s.  2d 576,  586,  435 N. W. 2d 8 ( 1988) .  I t  wi l l  do so onl y 

when " per ver se mi sconst r uct i on or  posi t i ve mi sconduct  i s pl ai nl y  

est abl i shed,  or  i f  t her e i s a mani f est  di sr egar d of  t he l aw,  or  

i f  t he awar d i t sel f  i s  i l l egal  or  v i ol at es st r ong publ i c 

pol i cy. "  I d.  ( c i t i ng Mi l waukee Bd.  of  Sch.  Di r s.  v.  Mi l waukee 

Teacher s '  Educ.  Ass' n,  93 Wi s.  2d 415,  422,  287 N. W. 2d 131 

( 1980) ) ( i nt er nal  punct uat i on omi t t ed) .   

¶57 Despi t e t hi s st andar d of  subst ant i al  def er ence,  t he 

maj or i t y never t hel ess i gnor es t he ar bi t r at or ' s f act ual  and l egal  

det er mi nat i ons.  I t  i nst ead bases i t s ar gument s on cl ai ms t hat  

ar e bel i ed by t he ar bi t r at or ' s f i ndi ngs.   

A 

¶58 To begi n,  t he maj or i t y f ai l s  t o addr ess t he basi s of  

t he ar bi t r at or ' s deci s i on——t he pr ocess of  el i mi nat i ng t he 

posi t i ons.  I t  asser t s t hat  Van Kampen act ed " af t er  Raci ne Count y 

el i mi nat ed t he t hr ee or i gi nal  posi t i ons"  and f i l l ed " vacat ed 

posi t i ons"  wi t h cont r act or s.  Maj or i t y op. ,  ¶¶22,  19.  The basi s  

of  t he ar bi t r at i on awar d,  however ,  i s  t hat  t he Count y di d not  

r eal l y el i mi nat e t he posi t i ons and t hen subcont r act  f or  t he 

ser vi ces.  I nst ead,  t he ar bi t r at or  det er mi ned t hat  t he posi t i ons 

r emai ned i nt act ,  wi t h LaFave,  Ber ndt ,  and Engel  doi ng t he same 

wor k under  t he same condi t i ons as was per f or med bef or e.   
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¶59 Thus,  i t  i s  t he pr ocess of  el i mi nat i ng t he pos i t i ons 

and t he f act  t hat  LaFave,  Ber ndt ,  and Engel  wer e not  t r ue 

subcont r act or s t hat  i s  t he basi s of  t he ar bi t r at i on awar d and 

t he r espondent s '  ar gument s.  The ar bi t r at or ' s deci s i on does not  

addr ess t he pr ospect  t hat  l egi t i mat el y el i mi nat ed or  vacat ed 

posi t i ons coul d be f i l l ed wi t h subcont r act or s.  I ndeed,  t he Uni on 

admi t t ed t o t he c i r cui t  cour t  t hat  " [ u] nder  t he col l ect i ve 

bar gai ni ng agr eement ,  dur i ng l ayof f s t her e can be 

subcont r act i ng. "  Fur t her ,  t her e i s no quest i on t hat  pr i or  t o t he 

event s her e,  LaFave,  Ber ndt ,  and Vuvunas wer e Count y empl oyees 

subj ect  t o t he col l ect i ve bar gai ni ng agr eement .  The Count y 

conceded t hat  poi nt  at  or al  ar gument .  

¶60 The maj or i t y,  however ,  has s i mpl y assumed t hat  t he 

det er mi nat i on at  t he hear t  of  t he ar bi t r at i on awar d ( i . e. ,  t hat  

t he Count y di d not  pr oper l y el i mi nat e t he posi t i ons)  i s 

i ncor r ect  wi t hout  pr ovi di ng an expl anat i on.  I t  t hen answer s a 

quest i on t hat  i s not  at  i ssue,  and whi ch t he r espondent s do not  

cont est ,  namel y,  whet her  t he di r ect or  can subcont r act  t o f i l l  

l egi t i mat el y el i mi nat ed posi t i ons.   

¶61 I n f act ,  t he ar bi t r at or ' s concl usi on t hat  t he Count y ' s 

act i ons ar e an i mpr oper  at t empt  t o c i r cumvent  t he col l ect i ve 

bar gai ni ng agr eement  i s suppor t ed by t he cour t  of  appeal s 

deci s i on i n Count y of  Eau Cl ai r e v.  AFSCME,  190 Wi s.  2d 298,  526 

N. W. 2d 80 ( Ct .  App.  1994) .  I n t hat  case a count y c l er k of  cour t  

and r egi st er  of  deeds deput i zed t hei r  empl oyees,  and ar gued t hat  

t he empl oyees wer e t her ef or e exempt  f r om a col l ect i ve bar gai ni ng 
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agr eement  negot i at ed under  Wi s.  St at .  § 111. 704 on t he gr ound 

t hat  t he empl oyees had been deput i zed pur suant  t o Wi s.  St at .  

§§ 59. 38 and 59. 50. 5 The cour t  of  appeal s det er mi ned t hat  such an 

act i on coul d exempt  empl oyees f r om t he col l ect i ve bar gai ni ng 

agr eement  onl y when t he act i on i s not  an at t empt  at  subt er f uge.  

I d.  at  306.  

¶62 Si mi l ar l y,  t he ar bi t r at or  her e det er mi ned t hat  t he 

Count y ' s or chest r at i on of  t he r et i r ement s and ser vi ce agr eement s 

was mer el y an at t empt  t o c i r cumvent  t he col l ect i ve bar gai ni ng 

agr eement .  Even i f  t he ar bi t r at i on awar d woul d conf l i c t  wi t h 

§ 767. 405( 2) ,  under  Count y of  Eau Cl ai r e,  t he st at ut or y 

exempt i on appl i es onl y wher e t her e i s no subt er f uge.   

¶63 The maj or i t y t r i es t o di st i ngui sh t hi s case f r om 

Count y of  Eau Cl ai r e on t he gr ound t hat  t he empl oyees i n t hat  

case " wer e cont i nui ng empl oyees who,  ot her  t han bei ng deput i zed,  

di d not  see any change i n t hei r  empl oyment  st at us. "  Maj or i t y 

op. ,  ¶26.  I t  i s  di f f i cul t  t o di scer n t he basi s f or  t hat  

di st i nct i on,  as t he ar bi t r at or  speci f i cal l y det er mi ned t hat ,  

ot her  t han bei ng cont r act or s,  LaFave and Ber ndt  saw no change i n 

t hei r  empl oyment  st at us,  but  i nst ead had per f or med t he same 

wor k,  i n t he same of f i ces,  f or  t he same super vi sor s,  and f or  t he 

same compensat i on.   

B 

                                                 
4 Wi sconsi n St at .  § 111. 70 set s f or t h t he f r amewor k f or  

col l ect i ve bar gai ni ng i n t he muni ci pal  empl oyment  cont ext .  

5 Wi sconsi n St at .  § 59. 38 pr ovi des f or  t he c l er ks of  c i r cui t  
cour t s t o appoi nt  deput i es,  and Wi s.  St at .  § 59. 50 pr ovi des f or  
t he r egi st er s of  deeds t o appoi nt  deput i es.  
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¶64 By f ai l i ng t o f ocus on t he act i ons of  t he Count y and 

i nst ead at t r i but i ng t hose act i ons t o Van Kampen,  t he maj or i t y 

opi ni on agai n i gnor es t he ar bi t r at or ' s f act ual  det er mi nat i ons.  

Thi s er r or  i s par t i cul ar l y per ni c i ous,  as i t  ul t i mat el y 

subor di nat es t he act i ons of  di r ect or s l i ke Van Kampen,  who ar e 

agent s of  t he j udi c i ar y,  t o t he demands of  count i es.  

¶65 The ar bi t r at i on deci s i on and Van Kampen' s t est i mony 

make i t  c l ear  t hat  i t  was t he Count y,  not  Van Kampen,  t hat  

r equi r ed t he soci al  wor ker  posi t i ons t o be f i l l ed by 

subcont r act or s.  A pr i or  deci s i on had been made t o pr ovi de t he 

st at ut or i l y  r equi r ed soci al  ser vi ces wi t h bar gai ni ng uni t  

empl oyees. 6 Ther e i s no i ndi cat i on t hat  Van Kampen wi shed t o have 

di f f er ent  per sonnel  pr ovi di ng t he ser vi ces or  t o have t he 

ser vi ces pr ovi ded by subcont r act or s r at her  t han Count y 

empl oyees.  

¶66 I n f act ,  i t  was t he Count y t hat  deci ded t he posi t i ons 

woul d be el i mi nat ed,  and onl y af t er  so deci di ng i nf or med Van 

Kampen.  The ar bi t r at or ' s deci s i on i ndi cat es t hat  Van Kampen di d 

                                                 
6 As t he maj or i t y not es,  pr i or  t o t he passage of  § 767. 405,  

t he ser vi ces wer e pr ovi ded by t he Count y wi t h bar gai ni ng uni t  
posi t i ons.  Af t er  t he st at ut e was passed,  t he di r ect or  deci ded t o 
cont i nue pr ovi di ng t he ser vi ces wi t h t he empl oyees i n t he 
bar gai ni ng uni t  posi t i ons.  Maj or i t y op. ,  ¶19 n. 10.   

The f act s set  f or t h by t he maj or i t y i n not e 10 appear  t o 
conf l i c t  wi t h t he asser t i on t hat  i t  makes a f ew par agr aphs 
l at er .  I t  st at es t hat  " [ i ] f  Van Kampen had i ni t i al l y  f i l l ed t he 
posi t i ons i n quest i on her e,  he c l ear l y coul d have used 
i ndependent  cont r act or s.  The posi t i ons wer e not  bar gai ned- f or  
posi t i ons,  and t hey wer e cr eat ed by st at ut e. "  Maj or i t y op. ,  ¶23.  
The f act  r emai ns t hat  t he di r ect or  chose t o exer ci se hi s 
di scr et i on t o use bar gai ni ng uni t  posi t i ons t o pr ovi de t he 
ser vi ces.  
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not  wel come t he changes r equi r ed by t he new di r ect i ve.  He was 

concer ned about  how t o pr ovi de t he ser vi ces under  t he new 

r egi me.  Cont r ar y t o t he maj or i t y ' s suggest i on t hat  he was 

" exer ci s i ng .  .  .  st at ut or y aut hor i t y, "  Van Kampen was f or ced by 

t he Count y ( i . e. ,  " di r ect ed by t he Count y Execut i ve" )  t o use 

cont r act or s r at her  t han hi s l ongt i me empl oyees t o pr ovi de t he 

ser vi ces.  

¶67 Gi ven t hat  t he Count y was di r ect i ng t he act i ons i n 

t hi s case,  i t  i s  puzzl i ng t hat  t he maj or i t y pur por t s t o pr ot ect  

t he r i ght s of  t he di r ect or  and t he j udi c i ar y by vacat i ng t he 

ar bi t r at i on awar d.  See maj or i t y op. ,  ¶¶21- 22.  The par t i es agr ee,  

and t he maj or i t y acknowl edges,  t hat  under  § 767. 405( 2)  t he 

di r ect or  i s f r ee t o f i l l  t he posi t i ons wi t h Count y empl oyees,  

i ndependent  cont r act or s,  or  a mi x of  bot h.  A di r ect or  chose t o 

i ni t i al l y  empl oy per sons pur suant  t o § 767. 405( 2) ( a)  by f i l l i ng 

t he posi t i ons wi t h Count y empl oyees,  and t he Count y super ceded 

t hat  choi ce by r equi r i ng Van Kampen t o pr ovi de t he ser vi ces onl y 

by cont r act  pur suant  t o § 767. 405( 2) ( b) .  

¶68 The maj or i t y has i n ef f ect  l et  count i es const r ai n t he 

st at ut or y r i ght s of  di r ect or s under  § 767. 405,  whi l e appar ent l y  

bel i evi ng t hat  i t  has pr ot ect ed t hem.  The maj or i t y has been 

mi sl ed.  I t  i s  not  t he col l ect i ve bar gai ni ng agr eement  and t he 

ar bi t r at i on awar d t hat  woul d " abr ogat e t he di r ect or ' s st at ut or y  

aut hor i t y as t he agent  of  t he ci r cui t  cour t  j udges. "  Maj or i t y 

op. ,  ¶20.  I t  i s  t he Count y.  

C 
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¶69 The maj or i t y al so di sr egar ds t he ar bi t r at or ' s deci s i on 

concer ni ng t he l ayof f  of  Vuvunas.  The ar bi t r at or  det er mi ned t hat  

Vuvunas was l ai d of f  i n di r ect  v i ol at i on of  a col l ect i ve 

bar gai ni ng agr eement .  The maj or i t y vacat es t he awar d wi t h 

r espect  t o Vuvunas,  but  f ai l s  t o expl ai n why t he ar bi t r at or ' s 

det er mi nat i on was i n er r or .   

¶70 The ar bi t r at or  det er mi ned t hat  t he Count y ' s act i ons 

pl ai nl y depr i ved Vuvunas of  t he oppor t uni t y t o be f ul l y empl oyed 

due t o t he subcont r act i ng,  and t hat  t hi s was " i n di r ect  

v i ol at i on of  Ar t i c l e 27. 07 of  t he Col l ect i ve Bar gai ni ng 

Agr eement . "  Thi s det er mi nat i on by t he ar bi t r at or  i s a 

st r ai ght f or war d i nt er pr et at i on of  t he col l ect i ve bar gai ni ng 

agr eement .  Thus,  i t  i s  a det er mi nat i on t hat  i s squar el y wi t hi n 

t he ar bi t r at or ' s aut hor i t y t o make,  and cour t s wi l l  gener al l y 

not  over t ur n such a deci s i on.  See Madi son Pr of ' l  Pol i ce Of f i cer s 

Ass' n,  144 Wi s.  2d at  585- 86 ( t he goal  of  r evi ewi ng an 

ar bi t r at i on deci s i on i s " assur i ng t hat  t he par t i es ar e get t i ng 

t he  ar bi t r at i on t hat  t hey cont r act ed f or . " )   

¶71 The ar bi t r at or ' s det er mi nat i on wi t h r espect  t o Vuvunas 

f ol l ows t he expr ess l anguage of  t he col l ect i ve bar gai ni ng 

agr eement .  Al t hough sect i on 27. 07 pr ovi des t hat  t he Count y may 

subcont r act  wor k nor mal l y per f or med by bar gai ni ng uni t  

empl oyees,  i t  expr essl y st at es t hat  " no bar gai ni ng uni t  

empl oyees wi l l  be l ai d of f  or  have t hei r  nor mal  hour s r educed as 

a di r ect  r esul t  of  such subcont r act i ng. "  The par t i es do not  

di sput e t hat  Vuvunas was a bar gai ni ng uni t  empl oyee and t hey do 

not  di sput e t hat  she was l ai d of f .  Mor eover ,  t he Count y concedes 



No.   2006AP964. awb 

 

15 
 

t he r eason Vuvunas was l ai d of f  was t o subcont r act  her  wor k i n 

or der  t o get  i t  " of f  t he l evy. "  Her  l ayof f ,  t her ef or e,  i s  a 

" di r ect  r esul t  of  such subcont r act i ng. " 7 

¶72 The maj or i t y not es t hat  Vuvunas di d not  exer ci se her  

bumpi ng r i ght s,  t hat  t he Uni on f i l ed t he gr i evance r at her  t han 

Vuvunas,  and t hat  Vuvunas' s husband r et i r ed at  r oughl y t he same 

t i me she was l ai d of f . 8 Fr om t hese f act s i t  concl udes t hat  

Vuvunas' s s i t uat i on i s not  l egal l y di st i ngui shabl e f r om t hat  of  

LaFave and Ber ndt .  

¶73 However ,  t he maj or i t y ' s deci s i on r egar di ng t he l egal  

st at us of  LaFave and Ber ndt  appear s t o be t hat  t hey ar e 

l egi t i mat e subcont r act or s based on t he di r ect or ' s st at ut or y 

aut hor i t y t o cont r act  f or  ser vi ces under  § 767. 405( 2)  and t hat  

t he ar bi t r at or ' s  awar d vi ol at ed t hat  st at ut e.  Maj or i t y op. ,  

                                                 
7 The maj or i t y c i t es a r ef er ence i n a br i ef  t o t est i mony 

t hat  Vuvunas r equest ed vol unt ar y l ayof f  r at her  t han exer ci s i ng 
her  bumpi ng r i ght s,  and t hat  had she exer ci sed her  bumpi ng 
r i ght s,  no empl oyee woul d have been l ai d of f .  Maj or i t y op. ,  ¶4,  
¶23 n.  13.  As not ed above,  t he maj or i t y i s engaged i n appel l at e 
f act - f i ndi ng.  Mor eover ,  i t  has f ai l ed t o expl ai n how a vol unt ar y 
l ayof f  compor t s wi t h t he cont r act  l anguage t hat  i s at  t he hear t  
of  t hi s case.  The col l ect i ve bar gai ni ng agr eement  r equi r es t hat  
" no bar gai ni ng uni t  empl oyees wi l l  be l ai d of f  or  have t hei r  
nor mal  hour s r educed as a di r ect  r esul t  of  such 
subcont r act i ng .  .  .  . "  Her e,  t he maj or i t y i s addr essi ng t he 
quest i on of  whet her  Vuvunas' s l ayof f  v i ol at es t he t er ms of  a 
cont r act  wi t hout  r eci t i ng,  much l ess exami ni ng,  t he l anguage of  
t he cont r act .  

8 I t  i s  uncl ear  what  t he t i mi ng of  Vuvunas' s  husband' s 
r et i r ement  has t o do wi t h whet her  t he Count y ' s act i ons i n l ayi ng 
Vuvunas of f  as a r esul t  of  subcont r act i ng v i ol at ed t he t er ms of  
t he col l ect i ve bar gai ni ng agr eement .  The i mpl i cat i on f r om t he 
maj or i t y opi ni on i s t hat  she r eal l y want ed t o be l ai d of f ,  and 
t hat  t hi s somehow l egi t i mi zes t he Count y ' s act i ons.   
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¶¶22- 23.  Vuvunas,  t hough,  i s not  a subcont r act or .  She was l ai d 

of f  and t he ar bi t r at or  det er mi ned t hat  t he l ayof f  v i ol at ed t he 

col l ect i ve bar gai ni ng agr eement .  The maj or i t y opi ni on addr esses 

onl y t he st at us of  her  r epl acement .   

¶74 Mor eover ,  t he maj or i t y appear s t o concl ude t hat  t he 

ar bi t r at or  er r ed i n det er mi ni ng t hat  t he l ayof f  of  Vuvunas 

vi ol at ed t he col l ect i ve bar gai ni ng agr eement .  I n essence i t  has 

r evi ewed t he deci s i on i ndependent l y of  t he ar bi t r at or ' s 

det er mi nat i on.  However ,  i t  does so wi t hout  exami ni ng t he 

l anguage of  t he agr eement  or  expl ai ni ng why t he ar bi t r at or ' s 

det er mi nat i on,  whi ch f ol l ows t he expr ess l anguage of  t he 

agr eement ,  i s  i ncor r ect .   

¶75 I n doi ng so,  t he maj or i t y l eaves many quest i ons 

unanswer ed.  Does t he col l ect i ve bar gai ni ng agr eement  r equi r e 

t hat  wr ongl y l ai d- of f  empl oyees gr i eve on t hei r  own behal f ? What  

does t he col l ect i ve bar gai ni ng agr eement  say about  exer ci se of  

bumpi ng r i ght s? Does i t  mat t er ? The ef f ect  of  t he maj or i t y ' s  

anal ysi s on our  r evi ew of  ar bi t r at i on deci s i ons i s uncl ear .  

I I I  

¶76 Fi nal l y,  I  addr ess t he maj or i t y ' s unsuppor t ed cl ai m 

r egar di ng t he consequences of  t he ar bi t r at i on awar d.  The 

maj or i t y asser t s  t hat  t he awar d " l ef t  [ LaFave,  Ber ndt ,  and 

Engel ]  wi t hout  an abi l i t y  t o wor k f or  Raci ne Count y, "  maj or i t y 

op. ,  ¶7,  " put t i ng i nt o j eopar dy t he ef f ect i ve f unct i oni ng of  t he 

j udi c i al  br anch. "  I d. ,  ¶22.  

¶77 The ar bi t r at i on deci s i on does not  suppor t  t hi s 

asser t i on.  The awar d di d not  pr event  LaFave,  Ber ndt ,  and Engel  
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f r om wor ki ng f or  t he Count y per  se.  Rat her ,  i t  pr event ed t hem 

f r om doi ng so pur suant  t o cont r act s t hat  di spl ace bar gai ni ng 

uni t  posi t i ons.  The awar d emphasi zed t hat  t he par t i es woul d have 

t o di scuss and negot i at e i n or der  t o come t o an agr eement  

r egar di ng r emedy,  and i t  expl i c i t l y  r ef r ai ned f r om f ashi oni ng a 

r emedy t hat  woul d be i mpr act i cal  t o i mpl ement .  The par t i es wer e 

t her ef or e f r ee t o negot i at e a r emedy t hat  i ncl uded pr ovi s i ons 

f or  r ei nst at ement  or  subcont r act i ng,  so l ong as bar gai ni ng uni t  

posi t i ons wer e not  el i mi nat ed.  

¶78 The cl ai m t hat  t he awar d j eopar di zes t he ef f ect i ve 

f unct i oni ng of  t he j udi c i al  br anch i s equal l y unf ounded.  To t he 

cont r ar y,  i t  i s  t he Count y ' s act i ons t hat  under mi ne i t s 

ef f ect i ve f unct i on.  Her e,  t he Count y want ed t he col l ect i vel y 

bar gai ned f or  posi t i ons t o be of f  t he t ax l evy.  The Count y,  not  

t he c i r cui t  cour t  j udges,  was or chest r at i ng t he maneuver .  The 

Count y,  not  t he ar bi t r at or ,  was l i mi t i ng t he st at ut or y power  of  

t he di r ect or  of  f ami l y cour t  ser vi ces.  Cont r ar y t o 

§ 767. 405( 2) ( a) ,  t he di r ect or  was not  f r ee t o f i l l  t he posi t i ons 

wi t h Count y empl oyees.  I nst ead t he Count y r equi r ed t hat  t he 

posi t i ons be f i l l ed onl y by subcont r act i ng t he posi t i ons.  Thus,  

t he maj or i t y ' s concer n about  ef f ect i ve f unct i oni ng of  t he 

j udi c i ar y i s mor e appr opr i at el y di r ect ed at  t he Count y ' s  

act i ons.   

I V 

¶79 For  t he r easons set  f or t h,  I  concl ude t hat  by f ai l i ng 

t o addr ess t he pr ocess by whi ch t he Count y el i mi nat ed t he t hr ee 

posi t i ons,  at t r i but i ng t he Count y ' s act i ons t o Van Kampen,  and 
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f ai l i ng t o addr ess Vuvunas' s l ayof f ,  t he maj or i t y i gnor es t he 

st andar d of  r ev i ew and t he det er mi nat i ons of  t he ar bi t r at or .  

Ul t i mat el y,  i t  al so subor di nat es t o count i es t he r i ght s of  t he 

di r ect or s of  f ami l y cour t  ser v i ces,  who ar e agent s of  t he 

c i r cui t  cour t s,  t o choose whet her  t o pr ovi de ser vi ces by 

empl oyee pur suant  t o § 767. 405( 2) ( a)  or  by cont r act  pur suant  t o 

§ 767. 405( 2) ( b) .   

¶80 Accor di ngl y,  I  r espect f ul l y di ssent .  

¶81 I  am aut hor i zed t o st at e t hat  Chi ef  Just i ce SHI RLEY S.  

ABRAHAMSON and Just i ce LOUI S B.  BUTLER,  JR.  j oi n t hi s di ssent .   
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