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INTRODUCTION

Mohawk Industries, Inc’s opening brief asks this
Court to legislate amendments to the federal RICO stat-
ute' to (1) exclude corporations from association-in-fact
enterprises and (2) immunize corporations from liability
for conducting the affairs of such enterprises. In support,
Mohawk repeatedly argues that Congress cannot possibly
have intended to subject corporations engaged in “routine
business activity” to RICO liability and that the Eleventh
Circuit’s opinion will cast open the floodgates of litigation
against “legitimate businesses” like Mohawk.

These arguments should have a familiar ring because
this Court has had repeated occasion to consider proposals
to artificially restrict RICO to avoid the purportedly dire
consequences of the statute’s broad reach. The Court,
however, has properly declined previous invitations to re-
write the RICO statute in the guise of interpretation.
Although the Court has twice observed that Congress
could narrow the statute’s exceptionally broad reach, the
legislature instead has expanded RICO by adding predi-
cate acts, including the illegal hiring and harboring crimes
at issue here. Nevertheless, the number of civil RICO
actions filed in the federal district courts has declined
substantially’ Indeed, the recent statistics indicate that
only one civil RICO case is filed per district judge per

' The Racketeer Influenced and Corrupt Organizations Act, Pub. L.
91-452, Title IX, 84 Stat. 941, at 18 U.5.C. §§ 1961-1968 (“RICO”).

? See Federal Judicial Caseload Statistics, Table 2.2 (Civil Cases
Filed By Nature of Suit, Fiscal Years 1988-2004) (972 RICO cases filed
in FY 1990 compared to 743 filed in FY 2003 and 777 filed in FY 2004),
available at http://www.uscourts.gov/judicialfactsfigures/table2.02.pdf.



year.” Mohawk’s brief, therefore, asks this Court to exceed
its constitutional role, ignore Congress’s decision to add an
illegal hiring predicate to RICO and contradict its own
precedents — all to fix a problem that does not exist.

Nor does the Eleventh Circuit’s decision criminalize
“ordinary business activity,” as Mohawk and its amici
repeatedly claim. Whether criminal or civil, a RICO claim
requires an allegation that the defendant engaged in a
pattern of serious criminal misconduct. Respondents here
allege that Mohawk — in connection with other, distinct
third parties — has engaged in widespread violations of the
immigration laws for profit. In 1996, Congress enacted
statutes that (1) criminalized the employment of undocu-
mented aliens and (2) added illegal hiring to the list of
predicate crimes subject to RICO prosecution and treble
damage actions. These legislative decisions conclusively
demonstrate that Congress intended to permit prosecutors
and plaintiffs to use RICO to combat the illegal conduct
alleged in the complaint. By arguing that “legitimate”
corporations should not face RICO prosecution for hiring
undocumented aliens, even when they associate with
others in the manner that RICO proscribes, Mohawk asks
this Court for nothing less than a judicial veto of these
statutes.

® Compare id. with Federal Court Management Statistics, Distriet
Courts (2005) (U.S. District Court Judicial Caseload Profile) (listing
between 650 and 680 district judges from 2000 to 2005), available at
http://www.uscourts.gov/egi-bin/emsd2005.pl.



When law enforcement pcrsonnel have raided Mohawk’s
facilities, illegal workers have fled or attempted to hide to
evade arrest.” Furthermore, Mohawk has taken steps to
conceal this criminal conduct by destroying eligibility
documents and helping illegal workers evade law enforce-
ment personnel.' Accordingly, respondents allege that
Mohawk has committed hundreds, if not thousands, of
felonies over several years, **

Respondents do not allege that Mohawk committed this
conduct alone. Rather, they allege that Mohawk participated
m the affairs of an association-in-fact RICO enterprise that
includes independent temporary employment agencies, such
as Temporary Placement Services, Inc. (“TPS”), and other
individual recruiters who are not Mohawk employees.”
Respondents allege that Mohawk conducts the affairs of this
separate enterprise by (1) using the services of the enterprise
to procure illegal workers, whom Mohawk unlawfully hires
and harbors; (2) using the enterprise to “borrow” additional
illegal workers, employed by other members of the enter-
prise; (3) relying on the other members of the enterprise to
provide 1its illegal workers with housing and false documents;

Y Id. at 12-13 (Compl.  27).

" Id. at 11, 13 (Compl. 19 20, 28).

¥ Specifically, respondents allege that Mohawk has violated § 274
of the Immigration and Nationality Act, 8 U.S.C. § 1101, et seq. (“INA”),
by (1) knowingly employing undocumented workers in violation of 8
US.C. §1324(a)¥3); (2) harboring illegal aliens in violation of
§ 1324(a)(1)(A)i1); and (3) encouraging illegal aliens to enter the United
States in violation of § 1324(a)1)XAXiv). See JA 19-20 (Compl. {9 58-61).

¥ Id. at 23 (Compl. { 76).
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and (4) knowingly accepting false documentation provided
by other members of the enterprise."

On February 9, 2004, Mohawk moved to dismiss the
complaint. In a thorough 53-page opinion, the district
court denied Mohawk’s motion to dismiss the respondents’
federal RICO claim on April 12, 2004.” The district court
subsequently granted Mohawk’s petition for leave to seek
an interlocutory appeal and stayed all further proceedings
pending that appeal.”

The Eleventh Circuit accepted Mohawk’s interlocutory
appeal and affirmed the district court’s decision to uphold
respondents’ RICO claim.” The Eleventh Circuit subse-
quently denied Mohawk’s petition for rehearing en banc,”
but the district court continued its stay pending this Court’s
review.” As a result, the parties have taken no discovery
and made no progress towards class certification.

SUMMARY OF THE ARGUMENT

The thrust of Mohawk’s argument is that Congress
cannot have intended RICO to apply to corporations hiring
their own employees, regardless of whether the defendant
corporation violates the immigration laws or whether
the defendant corporation associates with distinet third
parties and entities to commit those crimes. These arguments

“ Id. at 22-23 (Compl. 19 75-76).
¥ See Pet. App. 61a.

¥ Id. at 68a-72a.

Y Id. at 67a; id. at 1a-23a.

" Id. at 73a.

Y Id. at 62a-66a.



simply ignore Congress’s 1996 decision to add the illegal
hiring of undocumented aliens to the list of predicate
crimes that may be prosccuted under RICO. That decision
confirms that Congress believed that employers could
commit illegal hiring through a distinct RICO enterprise
and intended prosecutors and civil plaintiffs to use RICO
against corporations that did so.

After obtaining certiorari for this Court to review
whether a defendant corporation can form an association-
in-fact enferprise with its agents, Mohawk’s opening brief
all but abandons that question. Instead, Mohawk asks the
Court to hold that corporations can never be part of an
association-in-fact enterprise. That argument has been
rejected by every circuit to consider it, and Mohawk
affirmatively conceded it in the lower courts.

Mohawk’s sccond argument similarly ignores the
agency issuc posed in the Question Presented and peti-
tions the Court to limit association-in-fact enterprises to
“combination[s] ... with an existence and activities that
are clearly distinct” from its member entitics.” This new
rule has no grounding in the text of the RICO statute or
the case law that interprets it. In fact, Mohawk’s rule
contradicts this Court’s seminal precedents in United
States v. Turkette, Reves v. Ernst & Young, and Cedric
Kushner Promotions, Inc. v. King, and it would require the
lower courts to re-examine RICO principles that have been
settled for decades. More important, Mohawk’s immodest
proposal would effectively eliminate association-in-fact
enterprises and all 18 U.S.C. § 1962(c) actions by allowing
any RICO defendant to escape criminal or civil liability by

* Mhk Br. at 27 & n.15.



arguing that it had merely conducted its own affairs
rather than the affairs of a larger enterprise. That is not
the law, nor should it be.

ARGUMENT

I. Congress Intended Lawsuits Like This One to
Enforce the Immigration Laws.

Mohawk argues that Congress cannot possibly have
intended to subject “legitimate” corporations conducting
their own affairs, “legal or otherwise,” to suits like this
one.” To that end, Mohawk cites selectively from RICO’s
legislative history and emphasizes that Congress was
primarily concerned with individual criminals infiltrating
legitimate businesses. But nothing in the legislative
history of RICO or the broader Organized Crime Control
Act of 1970 (“OCCA”),” supports Mohawk’s claim that
Congress intended corporations engaged in racketeering to
be immune from RICO prosecution. And this Court has
long recognized that Congress enacted a statute that
extends beyond the infiltration concerns that Mohawk
emphasizes.” Moreover, Mohawk simply ignores subse-
quent legislative developments that confirm Congress
affirmatively intended to impose RICO liability on corpo-
rations that associate with others to employ undocu-
mented aliens.

™ Id. at 37-38 (emphasis added).

2 Pub. L. No. 91-452, 84 Stat. 941.

* See, e.g., United States v. Turkette, 452 U.S. 576, 590 (1981) (“we
are unpersuaded that Congress . . . confined the reach of the law to only

narrow aspects of organized crime, and, in particular, under RICO, only
the infiltration of legitimate business”).






