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DEALING WITH DYSFUNCTIONAL COUNSEL
BY MICHAEL P. MASLANKA

General counsel manage lawyers, 
either in-house or out. Those lawyers 
must deal with dysfunctional opposing 
counsel, who often profit from their 
nuttiness and are just as often unre-
pentant about it. It takes a toll, mak-
ing the GCs’ lawyers less ef ficient and 
more miserable. What’s to be done?

GCs need to use their positions as 
bully pulpits to urge judges to be judg-

es. They get paid to make decisions. 
So, decide. It is frustrating to go to 
court for relief and have a busy judge 
say, “You and Mr. Dysfunction go into 
my conference room, and don’t come 
back until you work it out.” (A note 
to lawyers: Don’t run to the court 
every time your hair gets mussed up 
in litigation. Only go when it is really 
important.) When judges judge, they 
can at least start to corral the dysfunc-
tional among us.

But, no matter what a GC urges, 
judges cannot fundamentally change 
a dysfunctional lawyer. No reprimand 
will change his conduct. No amount of 
ethics training will bring her wisdom. 
No amount of yelling will mend what 
is broken inside him.

Instead, as my mom used to say, 
“Talk to them in a language they can 
understand.”

Look at U.S. District Judge Rob-
ert Blackburn, a 19-year veteran of 
the federal bench in Denver. He pre-
sided over an age discrimination case, 
Cadorna v. City and County of Denver, 
in which the plaintif f ’s lawyer insulted 
a witness on the stand, ignored objec-
tions and rolled his eyes upon receiv-
ing an adverse ruling from the judge. 
There was more, but that’s the gist of 
it. A big verdict was returned. What 
was the judge to do? In September 

2007 he tossed out the verdict and 
granted the city’s motion for a new  
trial, lamenting in his order that the 
plaintif f ’s lawyer perversely made it 
seem as if it were the judge trying 
to stop the truth from getting to the 
jury. Listen to his frustration in his 
order granting a new trial: “Short of . 
. . incarcerating counsel for contempt, 
I exhausted [all] traditional means” 
and “I have seen nothing comparable 
. . . [as the] disrespectful cockalorum, 
grandstanding, bombast, bullying, and 
hyperbole [as exhibited] by plaintif f ’s 
counsel.” In keeping with mom’s 
advice, he decided that the conduct 
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deprived the employer of a fair trial and 
gave the employer a new one.

Be creative. Let’s say a lawyer engages 
in unprofessional conduct. The employer 
loses the trial. The dysfunctional lawyer 
seeks all of her attorney’s fees, which can 
be huge. Argue that fees are awarded, at 
least in part, on a lawyer’s “profession-

al competence.” Conduct unbecoming a 
member of the bar is a far cry from com-
petence. Or, ask for a reduction of fees or, 
as some cases permit, no attorney’s fees 
whatsoever.

FLOAT AND STING
Is there anything a GC can do, aside 

from undertaking legally based ef forts? 
Yes, but know this: The dysfunctional 
enjoy causing an uproar. They relish gen-
erating anxiety and embrace controversy. 
So GCs, in coaching their lawyers, need to 
look to — what at first looks like an of fbeat 
pairing —  Muhammad Ali and Buddha.

First, Ali. Recall the rumble in the 
jungle where a fearsome looking George 
Foreman was fighting Ali, who was on the 
comeback trail. Ali did the rope-a-dope, 
letting Foreman punch himself out. Same 
in the law: Sooner or later the sheer ef for t 
of being dif ficult exhausts Mr. Dysfunc-
tional. The trick is not to respond, which 
just feeds the dysfunction.

Now, Buddha. A man, upon hearing of 
Buddha’s equanimity, set out to anger him. 
So, he verbally abused him every day, in 
every way. Nothing worked, and the man 
exclaimed to Buddha, “How can you be 
so peaceful when I’ve been so of fensive?” 
Buddha replied, “You’ve of fered me the 
gift of anger and if someone of fers you 

a gift you do not accept, it still belongs 
to the giver.” Buddha then smiled and 
walked of f.

General counsel are af fected by the 
dysfunctional lawyer, even if by only one 
degree of separation. While dysfunction 
can be managed, it can’t be cured. That’s 
a hard truth.

But, here’s a saving grace. GCs, by 
encouraging their lawyers to acknowledge 
professionalism by other lawyers, inocu-
late the system from dysfunction’s spread. 
Focus your energy on what you can change, 
not what you can’t. I H T
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